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Foreword by the Danish
Minister of Defence

Over recent decades, the Danish armed forces
have participated actively in international land,
sea, and air operations. The question of Denmark’s
compliance with international law, including inter-
national humanitarian law, has become part of the
daily business of the Danish Defence and is a sub-
ject of growing interest from political quarters as
well as from the general public at large.

Therefore, | am extremely pleased with the publi-
cation of this Manual - the first of its kind in Den-
mark. The Manual is a result of the Danish Defence
Agreement for the period 2010-2014 in which a
broad spectrum of political parties agreed that
Denmark should have its own military manual
with the aim of further strengthening the Danish
Defence’s training in, and application of, inter-
national humanitarian law and the law of armed
conflict.

This Manual provides the Danish Defence with a
comprehensive perspective for understanding
their obligations under international law when
Danish soldiers participate in international opera-
tions. For instance, this might include such issues
as the identification of military objectives, the use
of force, and protective measures for the civilian
population, the wounded and sick, and persons
deprived of liberty. Moreover, the Manual includes
many important lessons learned from the Danish
armed forces' participation in international opera-

tions over recent decades.

The Manual will be a living document reflecting
dynamic developments, for instance, in case law
from the European Court of Human Rights as well
as practical experience the Danish Defence gar-
ners from deployment in highly diverse interna-
tional operations.

Over the years, Denmark has deployed several mil-
itary contingents that have taken on a variety of
tasks under very different and often very difficult
conditions. The Manual will provide a legal frame-
work for planning the participation of the Danish
Defence in international operations and, in par-
ticular, for preparing operational orders tailored to
the specific international operation.

| would like to extend my sincere thanks and ap-
preciation to the many people - both inside and
outside the Danish Defence and government de-
partments involved — who have contributed to the
extensive and thorough work on the Manual.

&
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Peter Christensen



Foreword by the
Chief of Defence, Denmark

When the“Military Manual” project was approved
as part of the Danish Defence Agreement 2010-
2014, it was imperative for the finished product
that the Manual add value to the armed forces of
Denmark. | believe to a high degree that this has
been accomplished. The Manual offers a broad
spectrum of specific instructions and directions
that are useful for the conduct of military opera-
tions and, in the years ahead, will serve as an im-
portant tool for my planning staffs, commanders,
and military legal advisers here in Denmark and
in the missions.

It gives me great pleasure to note that the origin
of this Manual may be traced to the findings from
an in-depth study of the experience gained by
the Danish Defence over the last 15-20 years, pro-
viding the framework for handling in the future a
wide array of difficult questions with which the
Danish Defence has been preoccupied during
that period.

The Manual will provide a platform for all training
of military and civilian personnel of the Danish
Defence in the rules of international law during
international military operations. Since the Man-
ual is very comprehensive, it is necessary to offer
follow-up training courses and supplementary
implementation tools such as an update of the
soldier’s cards and other directives in the area.
Therefore, | have allocated the necessary resourc-
es to undertake this important task.

| would like to thank the many people who have
contributed to this Manual, including the many
military personnel who devoted time to com-
menting on draft chapters to ensure proper focus
on military use and relevance.

&

Peter Bartram
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Preface by the Editor-in-Chief

by JES RYNKEBY KNUDSEN EDITOR-IN-CHIEF OF PROJECT TEAM

This Manual is the first Danish manual on interna-
tional law applicable to Danish armed forces en-
gaged in international military operations. It has
been drawn up in cooperation with the units and
agencies of the Danish Defence, and it has been
written specifically for the units and agencies of
the Danish Defence.

During the slightly more than three years of the
existence of the project team, | have enjoyed work-
ing with four talented consultants in the team of
people who have written the texts for the project
steering group. They are the legal advisers Michae-
la Grunth, Ulrik Graff, and Pedro Maria Leopold
Watts Gauguin da Fonseca as well as Major Tom
Elvius Brisson. Chapter 14 on naval operations was
written by the military legal advisers Mathias Buch
and Iben Yde, both of whom are affiliated with the
Royal Danish Navy and, together, possess consid-
erable international experience in the operations
of the Navy.

In putting together the project team, | made a
consistent effort to find an appropriate balance
between solid knowledge of international law and
international military legal experience. According-
ly, the project team overall brings practical experi-
ence from Danish military deployments to Bosnia
and Herzegovina, Albania, Iraq, Afghanistan, Libya,
and anti-piracy operations off the Horn of Africa.

The Manual addresses various difficult questions

of international law, which have required the con-
sultation of national and international specialists.
The contribution of these people deserves ac-
knowledgement: Peter Vedel Kessing of the Dan-
ish Institute for Human Rights, Andreas Laursen of
the Danish Public Prosecutor for Serious Economic
and International Crime, and Preben Sgegaard
Hansen of the Danish Red Cross. The project has
also been engaged in cooperation with a range of
international experts in which regard | would like
to offer my special thanks to Professor Francoise
Hampson and Professor Charles Garraway (both of
the University of Essex) and to Dr. William Boothby
for their valuable input and inspiration.

Pernille Steensbech Lemée of FOKUS Kommu-
nikation has assisted in developing the project
dissemination concept and proofread the chap-
ters as they were completed to ensure specifically
that the Manual is able to disseminate knowledge
of international law in an easily comprehensible
manner without compromising factual accuracy. |
also owe a special debt of gratitude to Birger and
Jeppe Morgenstjerne of ferdio for having created
the infographics of the Manual.
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CHAPTER 1

Introduction

In the Agreement regarding the Affairs of the Danish Defence for the period 2010-
2014 (Defence Agreement), it was decided that Denmark should have a military
manual. The political parties behind the agreement adopted the following text:

‘With the aim of further strengthening the Danish Defence’s education and train-
ing in, and application of, International Humanitarian Law (IHL) and the laws
of armed conflict, a Danish military manual is to be prepared on the subject
matter. Before embarking on the work, it should be decided what type of mil-
itary manual Denmark should have in such case as the parties to the Defence
Agreement agree that the manual should provide value added in relation to the

status quo.

User instructions

This Manual is a reference work on international law for members of the Danish
Defence during international military operations. The Manual provides a descrip-
tion of international law in all military operations outside the borders of Denmark
to which Denmark contributes military forces. It is the first time all relevant rules
of international law have been presented in the form of a handbook targeted at all
members of the Danish Defence, but it is primarily written for planning staffs at the
tactical and operational levels.
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The Manual is designed to give a quick overview of international law applicable in the
context of a given international military assignment, and special emphasis has been
placed on describing matters that recent experience has shown to require attention.
The chapters of the Manual are structured with a certain uniformity, perspective, and
motivation, making it suitable for use in education as well, although the scope of the
Manual necessitates the selection of certain texts for specific training programmes.
At the same time, the Manual is structured thematically, allowing the individual
chapters to be used by the subject-matter experts in government departments and
during deployment.

The Manual describes the general frame of reference for international law. Therefore,
itis not the intention to offer exhaustive guidelines or positions on every conceivable
legal issue related to the execution of military operations. This means, for instance,
that mission-specific legal directives and associated legal advice will also be nec-
essary in the future, and it should also be borne in mind that the Manual does not
provide an academic analysis of relevant rules.

At the same time, the Manual sets out Denmark’s approach to how international
law should be implemented in practice in a Danish defence context. Parts of the
Manual reflect policies, teaching theory, operational considerations and, in some
cases, deliberate additions for the protection of individual groups. These additions
have particularly been necessary in non-international armed conflicts for which
regulation under international law is not as extensive as in the case of international
armed conflicts between States. This is instrumental in securing a high degree of
consistency in different types of armed conflict.

The Manual addresses the framework in international law for all military deploy-
ments across the spectrum of conflicts, ranging from different kinds of operations
in time of peace to the deployment of troops in armed conflicts.

Chapter 2 describes the legal basis for deployment of military forces under domestic
and international law, including when an armed conflict situation exists, of what
type, and with what legal effects.

Chapter 3 offers a general description of which rules of international law apply in
different scenarios. In addition, the chapter introduces the potential need for reg-
ulating the legal status of Danish forces in territories of foreign States and, finally,
introduces rules on the use of force.
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Chapters 4-11 describe international law in armed conflict, and Chapters 12-15
focus on special areas dealing with both peacetime and conflict scenarios. The top-
ics overlap. Therefore, cross-references are used frequently throughout the Manual.

The primary obligations appear in numbered boxes. The numbering has been used
solely for easy identification and use. The boxes contain what constitutes the primary
obligations within a given area. In other words, not all obligations or rights appear as
abox text. In some cases, the text “+ NIAC’ appears in the bottom right corner of the
box. This abbreviation means that the rule concerned applies in both international
and non-international armed conflict.

In some cases, it has been necessary to use technical terms from international law
and military operations that require additional explanation. Such terms are high-
lighted in italics and marked by an asterisk (*), indicating that more information

about the relevant term is available in the glossary provided in Appendix 1 to the

Manual. In addition to the glossary, a list of abbreviations (Appendix 2) and a list of
sources of law (Appendix 3) are provided at the end of the Manual.

The regulation of Computer Network Operations (CNO¥) is introduced in Section
3.10 of Chapter 3 and is subsequently integrated into relevant chapters. To help and
support those who are particularly engaged in CNO?*, a reference page has been
prepared as Appendix 4 to the Manual.

Finally, an overview of all additions to the obligations described in the Manual is
provided at the end (Appendix 5) called Addendums throughout.

Examples are used to a wide extent to illustrate the application and relevance of, at
times, highly complex rules for Danish armed forces in familiar scenarios.

Scope of application

As mentioned, the Manual describes the rules of international law applicable to
international military operations in which Danish armed forces participate. The
scope of application means that attention is focused on Denmark’s obligations under
international law as opposed to the domestic law of Denmark or the States in which
Danish forces operate. A few exceptions have been made where it is difficult to apply
international law without including, in particular, the rules of Danish domestic law.

The scope of the Manual is limited to the participation of Danish armed forces
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in international military operations. Therefore, military operations under national

auspices are not described. However, the Manual also applies to members of Danish

armed forces who take part in the planning, execution, or decision-making pro-
cesses from Denmark in relation to international operations to which Danish forces

are deployed.

Project efforts to ensure the usefulness of the Manual

The relevance and usefulness of the Manual have been key priorities throughout the
process. The work on the Manual commenced with the submission of an enquiry
to the Danish Defence as well as to Danish civil society to identify areas that, based
on experience, deserved special focus in the Manual. The enquiry resulted in more
than 30 focus areas, most of which are elaborately described in the Manual.

Throughout the entire writing process, the project team have been in dialogue with
the primary target group, formally as well as more informally, in the form of meet-
ings, visits to duty stations, focus groups for commenting on draft texts, seminars,
the establishment of briefing sites on the Danish Defence Integrated Information
Network (DDIN), etc.

The Manual has been prepared through a process in which national and interna-
tional experts, as well as other countries and organisations, have been consulted on

selected areas.

The Manual is applicable to every member of the Danish Defence

The Manual applies to every person acting under the command of the Danish Chief
of Defence in an international military operation, regardless of whether the relevant
person is in the territory of Denmark or not and regardless of whether the person is
a civilian employee or military staff member.

The Manual describes the relevant rules applicable to Danish armed forces during an
international military operation. Naturally, not all rules are of practical relevance to
all employees. Which elements of the Manual are relevant to an individual employee
depend on factors such as function and functional level.

With respect to function, some rules are most relevant to special departments or
branches of service. The rules regulating the protection of the sick and wounded,
for example, are most relevant to logisticians in general and to the Medical Service
in particular. The rules on weapons are most relevant to those working to procure
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weapons for the Danish Defence or those who lay down specific provisions on how
to use the weapons stored at the arsenal of the Danish Defence.

With respect to the functional level, a wide array of rules imposes requirements on

the planning of military operations; and, consequently, these rules are not directed

at the Danish Defence’s boots on the ground. Still other rules apply to a high degree

specifically to the individual soldier. This is true, for instance, with respect to fun-
damental rules regulating conduct on the battlefield.

Approach to international law

In cases of doubt as to the interpretation of international law, the general principles
of interpretation under treaty law have been applied, the decisions of relevant inter-
national courts have been taken into account, and the project team have consulted
the manuals of other States and, in some cases, international experts in order to find,
through these avenues, the correct understanding of international law.

For many reasons, customary international law is crucial, particularly in the area of
IHL since an ever-growing share of the world’s conflicts are of a non-international
nature. Customary international law is also important in international armed con-
flicts in which not all parties to the conflict, including allied States, are party to the
same conventions as Denmark. The 2005 Study on Customary IHL published by the
International Committee of the Red Cross has provided the starting point for the
identification of customary international law within the law of armed conflict in this
Manual. Where there are known objections to the treatment of customary interna-
tional law by the study, the project team have undertaken an additional assessment
of the individual rule concerned. Chapter 3 of the Manual presents the sources of
international law in greater detail.

As is the case, for instance, with the application of human rights law (HRL) outside

the territory of Denmark, weight has also been accorded to the decisions of relevant

international courts, and a leading international expert has been consulted alongside

the practice followed by other States and organisations in order to aid the interpre-
tation of the precise scope of certain provisions.
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Additions

In the majority of the areas covered by the Manual, the obligations of States are

counterbalanced by the rights of individuals. This is definitely true in the area of
human rights, but certain elements of IHL also reflect such a balance. Here, the

main consideration is not to grant rights to individuals but, rather, to create a bal-
ance between interventions that are militarily necessary in armed conflict and the

protection of individual civilians and the civilian population based on humanitarian

considerations. The protective rules of international law in these areas are, therefore,
an expression of the minimum level of protection that States are obliged to ensure.
In other words, States are free to provide better protection to vulnerable groups than

the protection dictated by international law.

In certain, very carefully selected contexts, the Manual makes a deliberate addi-
tion to DenmarK’s obligations under international law. Additions in the Manual are

marked with a footnote and the text “Addendum”. Such additions may have been

made for a number of reasons, including a request for additional protection, but

they may also be included for educational reasons, i.e., to ensure consistency in the

application of the rules across different conflicts or to facilitate the work involved

in applying the rules.

Accordingly, additions (in the form of an “Addendum”) cannot be seen as an indi-
cation that Denmark or the Danish Defence feels obliged under international law

to act in this way.

Proposals for changing, altering, modifying, or amending the Manual

The Manual is to be amended in step with developments in international law and as
changes in the needs of the Danish Defence are identified. Any proposals for chang-
ing, altering, modifying, or amending the Manual must be submitted to the Legal
Section of Defence Command Denmark, which then coordinates with all agencies
operating within the authority of the Danish Ministry of Defence and provides for
motivated proposals to be presented to the Ministry of Defence, which - depend-
ing on the circumstances — consults with the Ministry of Justice and the Ministry
of Foreign Affairs. All changes, alterations, modifications, or amendments to this
Manual, including any proposals for adjusting its additions, are subject to approval
by the Ministry of Defence.
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1. Introduction

1.1
Chapter contents

Opver the years, the Danish Armed Forces have been deployed to a broad spectrum
ofhighly diverse international missions. Up until 1999, the focus had primarily been
on peace support operations, acting either directly under the military command of
the United Nations, nicknamed the “Blue Berets”, or on a UN mandate under the
military command of NATO. Denmark took part in the first Gulf War in 1990 by
deploying the corvette Olfert Fischer. During the period from 1999 to 2015, Danish
forces were continually deployed to a variety of armed conflicts, both international
armed conflicts with Serbia, Libya, and Afghanistan and non-international armed
conflicts with non-State actors in Iraq and Afghanistan. The same period saw the
deployment of Danish military contingents to various UN missions, and Danish
armed forces have helped combat piracy oft the Horn of Africa and have provided
assistance in a range of emergency relief situations, including operations to fight the
Ebola epidemic in Sierra Leone.

This chapter addresses questions of fundamental importance for the overall legal
basis for any Danish international military deployment. Firstly, on what legal basis
are Danish forces deployed? Secondly, should Danish forces be deployed to an
armed conflict and, if so, what type of armed conflict, or is it a military operation
outside armed conflict? This question, which is dealt with in more detail in Chapter
3, determines which branch of international law is applicable during deployment.
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1.2
Scope in relation to other chapters

This chapter should be read and applied in conjunction with Chapter 3, which
addresses the question of how the applicable international law in a particular mili-
tary operation is identified and how the applicable international law is operational-
ised in ROE and in other ways.

2. Basis and mandate of deployment

21
Competence to deploy Danish forces under Danish law

It follows from section 19(2) of the Constitution of the Kingdom of Denmark that
the Government may not use military force against any foreign State without the
consent of Parliament, except for purposes of defence against an armed attack on
the Realm or Danish forces.

Hence, as a general rule, parliamentary consent needs to be obtained prior to the
deployment of a Danish military contingent if the Government expects to use mili-
tary force or if, after a comprehensive assessment, it cannot be ruled out that military
force will be used. On the other hand, the consent of Parliament is generally not
required in a situation in which military force is used to defend against an armed
attack on the territory of Denmark or on Danish military units. For a more detailed
description of recourse to an expanded right of self-defence, reference is made to
Section 7.6 of Chapter 3.
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Parliament gives its consent to the deployment of Danish forces by adopting a par-
liamentary resolution, which then forms the overall political and legal basis - the
national mandate — for the deployment, including the preparation of mission-spe-
cific directives by Defence Command Denmark.

For military commanders and their staffs, the parliamentary resolution sets out
the overall framework for the Danish contingent, including the size of the force
(maximum deployment of military personnel), the tasks to which Parliament has
consented, the specific nature of the contingent in terms of capabilities, the geo-
graphical limitations of Danish forces’ field of operations, the economic framework,
time limits for the deployment, command relations, etc.

The description of the legal basis in international law provided by the parliamentary
resolution will also be relevant to the deployed force. Sometimes, therefore, steps will
be taken in the establishment of the basis in international law to work out a more
detailed delimitation of the force’s task, use of force, legal status, etc.

2.2
Basis and mandate in international law

The sovereignty and integrity of States must be respected. This notion is manifested
in the principle of non-intervention, which is accepted as customary international
law*.! The prohibition is reflected in the Charter of the United Nations in a manner
that also prohibits the UN from intervening in the internal affairs of its Member
States.?

The deployment of Danish military forces to an international military operation,
therefore, must be undertaken on the basis of international law. Such a basis may
consist of an invitation or another form of consent from the territorial State, which

means that the foreign military presence does not take on the character of an inter-
vention. The basis may also be provided by a resolution of the UN Security Council

or when a State acts in self-defence against an armed attack against the State itself
(individual self-defence), or in the defence of another State at the request of this

State (collective self-defence), or also in cases in which the basis for humanitarian

intervention has been fulfilled.

1 See, e.g., ICJ Nicaragua v. USA judgment of 26 November 1984, para. 202 and ICJ Corfu Channel judgment
of 9 April 1949 para. 35.
2 UN Charter, Art. 2(7).
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2.2.1 Invitation from the receiving State

A military deployment may take place on the basis of an invitation from a State to
render any kind of assistance in executing a particular operation. It may be that
insurgent groups or other armed organisations threaten the security of the State. The
impetus may also be an urgent need for assistance in the wake of natural disasters,
as was the case, for instance, when the Danish Armed Forces offered their support,
including Hercules aircraft, in connection with the tsunami disaster in 2005. It could
also be other humanitarian efforts, such as the support provided by the Danish
Defence to fight the Ebola outbreak in Africa in 2014 or dealing with the challenges
regional armed conflicts sometimes present to neighbouring States. NATO’s military
contributions in Albania and Macedonia (including Denmark’s) during the Kosovo
conflict may be seen as an example of this.

An invitation may exist when a State approaches one or more States or an organisa-
tion with a request for assistance. Such a request may result in the formation of a coa-
lition or, if the request is addressed to the UN, a coordinated mission. Danish armed

forces will often deploy contingents to coalition-, alliance- or UN-led coordinated

operations. Regardless of the composition of the operation, it has to comply with

the terms of the invitation, i.e., it is tailored to the need for assistance the receiving

State has requested and does not go beyond the content of the invitation.

Except for situations in which the UN Security Council has jurisdiction, the gen-
eral principle arising from the respect for the sovereignty of States is that a State

is required to give its consent before other States may use its territory for military
purposes. This is the reason, for instance, Denmark seeks diplomatic clearance for
Danish aircraft to fly through the airspace of other States or to land in their ter-
ritories. The rules at sea are slightly more flexible as regards the passage of ships,
including warships, through the territorial seas of other States, since a customary
law principle of innocent passage gives ships of all States the right to pass through

the territorial seas of other States. It is a prerequisite for such passage, however, that

the instructions of the coastal State are observed during passage and that the passage

is innocent.’ For more information, see Chapter 14 on naval operations.

Therefore, the deployment of Danish armed forces at the invitation of a State can
occur in the context of multiple scenarios. In the event of disaster relief or peace-
keeping missions, the deployment will not typically take place in an armed conflict.

3 United Nations Convention on the Law of the Sea, Art. 17-20.
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If, on the other hand, it is an invitation to assist a State in its fight against insurgent
groups, deployment will be made to a non-international armed conflict (NIAC) of
a transnational character; and, if the invitation acquires the character of a request
by a State to assist this State in exercising its right of self-defence against attacks by
another State, DenmarK’s participation in such a mission will often be a contribution
to an existing international armed conflict (IAC). More information about the types
of conflict is available below.

2.2.2 Resolution of the UN Security Council

Under the Charter of the United Nations, the UN Security Council has primary
responsibility for the maintenance of international peace and security.* This is why
the Security Council, under Chapter VII of the United Nations Charter, may author-
ise measures involving the use of armed force against any State whose acts are con-
sidered to constitute a threat to or breach of international peace and security.’ This

power may be exercised with or without the consent of the Member State concerned.
Decisions of the Security Council on such matters can be made by an affirmative vote

of at least nine out of the fifteen members of the Security Council vote,® provided

that none of the five permanent members votes against it.

Another important point in connection with the functions and powers of the Secu-
rity Council is that all Member States of the United Nations are obliged, depending
on the wording of the resolution, to accept and carry out the decisions of the Security
Council.” One of the effects of this is that, whether or not they are actively taking
part in a military operation, States are obliged, depending on the circumstances,
to accept the implications such an operation may have for the individual Member
State — for instance, that the authorised military force may need to be present in the
State in the form of transit, flights over the State’s territory, or storage of material. In
such situations, it will often be necessary to enter into an agreement with the State
affected in this manner.

A Security Council resolution may authorise Member States to take all necessary
measures to restore international peace and security in an area. The authorisation
may be more or less detailed, depending on the complexity of the forthcoming
mission. Some resolutions are concise descriptions of the purpose of the interven-

4 UN Charter, Art. 24.

5 UN Charter, Chapter VII.
6 UN Charter, Art. 27(3).
7 UN Charter, Art. 25.
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tion and the allocation of responsibility for the mission, whereas others are highly
comprehensive and detailed. An authorisation to use force refers to Chapter VII of
the UN Charter and typically grants a mandate for “the use of all necessary means/
measures’. It is then left to the acting military alliance of States to operationalise the
resolution in accordance with any other relevant provisions of international law,
including limitations on the use of force.

An authorisation for use of military force from the UN Security Council does not

determine in itself whether an armed conflict exists or not. This assessment depends

on whether the objective criteria for armed conflict under IHL have been met, see

Section 3.3.1 below for more information. That will often be the case, however. The

formulations used by the Security Council in its resolutions often provide indica-
tions, for instance, in the form of wording about the armed forces” observance of
international law; but, in rare cases, they will contain wording about whether it is

the Security Council’s assessment that an armed conflict exists and, if that is the case,
which parties are involved.

Deployment based on a Security Council resolution, therefore, also requires a
closer assessment of whether personnel are deployed to an armed conflict or not,
the impact this will have on the status of Danish forces, and, consequently, the rules
applicable to the relationship between the actors operating in the conflict area.

2.2.3 Individual or collective self-defence

It follows from Article 51 of the UN Charter and from international customary law
that States have the right to defend themselves if an armed attack has been launched
against them. Similarly, States may exercise this right of self-defence in anticipation
of an imminent armed attack. This is not an inherent right under the UN Charter
but is recognised in customary international law. Whether the attack is conducted
by a State or a non-State actor has no effect the right of self-defence. For instance,
the UN Security Council referred to the inherent right of individual or collective
self-defence (for States) on the day after the terrorist attacks that took place on 11
September 2001 and condemned at the same time acts of international terrorism.®

An act of self-defence must be necessary, i.e., it must be necessary to prevent or
suspend the attack or new attacks that are assessed to follow. If conditions suggest
that it has been a single attack only or if it is assessed that a diplomatic effort will be

8 UN SC Resolution 1368 of 12 September 2001.
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capable of settling the dispute, it should be considered whether an act of self-defence
is necessary.

At the same time, the act of self-defence is required to be proportionate. This implies

a requirement of proportionality between the act of attack and the act of self-de-
fence, allowing expectations of subsequent attacks to be taken into account in the

assessment.

With respect to any computer network attacks (CNA*) against objectives in Den-
mark or against Danish armed forces, it should be emphasised that, although an
attack may have consequences that can be equated with more conventional armed
attacks, the initiator of the attack must be identifiable as a prerequisite for a legiti-
mate act of self-defence. If evidence can be produced to prove that a CNA*has been
routed through another State’s digital infrastructure*, this is not in itself sufficient
evidence to target that State’s digital infrastructure for acts of self-defence.” Addi-
tional information about the responsibility of States is provided in Chapter 15.

Measures taken by States in the exercise of their right of self-defence must be imme-
diately reported to the Security Council. There is a limit on the timeframe for engag-
ingin acts of self-defence in that such acts cannot continue after the Security Council
has taken effective measures to deal with the situation."

In a Danish context, the consent of Parliament is generally not required in a situation
demanding the use of military force in self-defence against an armed attack on the
territory of Denmark or on Danish military units, see Section 2.1 above. In such
cases, the forces attacked must engage in combat without delay and without awaiting
or requesting an order, even if the commanders in question have no knowledge of a
declaration or state of war. This follows the Danish Royal Decree concerning Rules
of Engagement."

This Royal Decree is still in force, and the wording set forth above has remained
unchanged since it was issued for the first time on 6 March 1952. Moreover, the
Royal Decree describes various duties, authorisations, and practical matters. It was
amended on a few points on 26 April 1961. Most of the rules contained in the Royal
Decree are only relevant for an attack on the territory of Denmark. However, by

9 CWMrule7.

10 UN Charter, Art.51.

11 Danish Royal Decree No. 63 of 6 march 1952, as revised by Danish Royal Decree No. 130, concerning Rules of Engagement
for the Armed Forces in Case of an Attack on the Country and in Time of War of 26 April 1961.
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their wording, they are also applicable to attacks on a Danish military unit outside
the territory of Denmark.

Danish units operating outside the territory of Denmark in most situations will be
subject to use-of-force directives, which take into account the risk of attacks on Dan-
ish units. In these cases, the Royal Decree is not intended to change the use-of-force
directives that have been issued for the individual mission. There may be circum-
stances, however, in which use-of-force directives have not been prepared or have
not entered into force, in which the unit is in the process of deployment, or in which
the use-of-force directive otherwise fails to take account of the situation at hand.

In these cases, the unit will be governed by the Royal Decree and will be entitled to
engage in combat without delay in response to an attack. Furthermore, the unit shall
be obligated never to allow weapons and other war material to fall into the hands of
the adversary in a functional condition.

The Royal Decree does not require the attack to originate from another State.
Depending on the circumstances, including the character and scope of the attack,
terrorist attacks or attacks by other armed groups might constitute an attack within
the meaning of the Royal Decree. It is for the commander in charge to assess whether
an act directed against Danish forces has the character of an actual attack. The reac-
tion to such attacks must take place within the rules of IHL concerning objectives,
means, and method. If individuals are detained in connection with such an act,
the rules of IHL on the handling of persons deprived of liberty are applicable in
combination with relevant rules of HRL. For more information, see Section 4.4 of
Chapter 3.

It may subsequently turn out that the attack was conducted by persons who do not
fulfil the criteria under international law as party to an armed conflict. In such cases,
any action dealing with the conflict - including the handling of detainees, if applica-
ble — must comply with the rules on the use of force in time of peace.

Collective self-defence

Apart from a State’s own defence against attacks, commonly referred to as individual
self-defence, States may act in the defence of other States that come under attack. It
is a prerequisite for such acts of collective self-defence, however, that the attacked
State submits a request for support in the situation, see above. Such requests may be
submitted in advance without connection to a specific situation as NATO Member
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States have done in Article 5 of the Treaty of Washington, the so-called “musketeer
oath”

One particular aspect of the right of collective self-defence is triggered in situations
in which Danish military forces are on a foreign mission in proximity to an attack
against the armed forces of other States.

If such an attack is launched in international deployments in which DenmarKk’s mil-
itary presence is based on a parliamentary resolution that legitimately authorises
the use of necessary force in the mission, Danish forces have the right to use force
inaccordance with the RoE applicable to the mission, including the defence of other
units taking part in the mission. Additional information about RoE is provided in
Section 7.3 of Chapter 3.

On the other hand, if such an attack occurs in a situation in which Danish units
are operating within the territory of a foreign State without the authorisation of
parliament, Danish forces may not act in collective self-defence in aid of the foreign
military unit unless the attack is assessed to pose a threat to the Danish unit. For
example, the scenario might involve Danish forces on exercise, Danish forces during
deployment or redeployment, or situations in which Danish forces are taking part
in military operations that are not related to the attack.

Both the Constitution of the Kingdom of Denmark and the Danish Royal Decree

concerning Rules of Engagement, thus, provide that, without the consent of Parlia-
ment, Danish forces may only act in the defence of Danish forces. Accordingly, this

national right of self-defence does not include the right to involve Danish forces in

acts of collective self-defence.'?

2.2.4 Other bases in international law

In addition to the above-mentioned bases for military intervention under interna-
tional law, there have been examples in practice of States referring to exceptional
circumstances as a legal basis for military intervention in the internal affairs of
sovereign States.

There have, for instance, been precedents in history in which, without a UN man-
date, countries or groups of countries have, in quite extraordinary situations, jus-

12 Danish Royal Decree concerning Rules of Engagement for the Armed Forces in case of an Attack on the Country and in Time

of War of 6 March 1952 (for more information, see Section 3.4.3 below).
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tified the use of force as being necessary to counter in the necessity of countering
massive atrocities against civilian populations and extreme humanitarian distress.
Such an operation can be described as a humanitarian intervention.

From DenmarK’s perspective, the possibility of humanitarian intervention is con-
sidered to be founded on the following three main criteria:

1) There is a specific state of, extreme humanitarian distress on a large scale,
requiring immediate and urgent relief.

2) Alternatives to taking forcible action without a UN mandate are exhausted.

3) Theresort to the use of military force takes place with respect for the princi-
ples of proportionality and necessity, and strictly limited in time and scope
to the aim of humanitarian considerations."

The deployment of Danish forces as part of a humanitarian intervention in another
State is subject to the consent of Parliament in accordance with section 19(2) of the
Constitutional Act of Denmark, see Section 2.1 above.

“Responsibility to Protect” (R2P) is a political principle of protection that gives States
aresponsibility to protect their own people from four specific international crimes:
genocide, ethnic cleansing, crimes against humanity, and war crimes. For more
information about R2P, see Chapter 4.7. The principle also makes the international
community responsible for supporting States in fulfilling this obligation and for tak-
ing appropriate measures against States that clearly cannot or will not comply with
their responsibility to protect their own people. R2P and humanitarian interventions
are both aimed at preventing the most serious human rights violations from being
committed against the population.

R2P does not in itself provide an international law basis for the use of force. Therefore,
military interventions into the internal affairs of States undertaken with reference to
R2P must be authorised by the UN Security Council if consent has not been given
by the State in question. This happened in 2011 when the Security Council referred
to R2P in Security Council Resolution 1973 on the use of force for the protection
of the Libyan population. Moreover, the Security Council has referred to R2P more
than 20 times in resolutions on peacekeeping operations in which the international
community, with the consent of a State, has supported the State in protecting its
population against the four crimes mentioned above.

13 Substantially, the Danish main criteria reflect the main criteria of the United Kingdom made public on August 29 2013.
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3. Armed conflict or not

3.1
Introduction

The Government of Denmark decides whether the Danish armed forces should
deploy on an international military operation, and the Government assesses whether
the basis in international law required for such an operation is available. Before
making the decision, the Government must consult Parliament to the extent laid
down in section 19 of the Constitution of the Kingdom of Denmark.

During the decision-making process, the question about the status of the conflict
under international law and the legal status of Danish forces in the deployment at
issue will often be discussed. Therefore, there will be assessments of or, at least, indi-
cations as to whether the Danish armed forces will be deployed within or outside
armed conflict as determined by international law.

In addition, Danish armed forces will often be deployed within the framework of
an alliance or coalition, which is why the operational basis, etc., will sometimes
contain statements about the mission commanders’ assessment of the framework
in international law for the deployment.

To establish a basis for determining which rules of international law are applicable
during the military deployment, an assessment is made as to whether an armed
conflict exists or not and, if so, which type of armed conflict it is and what parties
are involved in the conflict. This assessment is made by the Ministry of Foreign
Affairs of Denmark.

The situation in conflict areas can develop from peace to armed conflict and vice
versa. Such developments may occur while Danish forces are deployed - and
engaged in the operation. It is essential to be attentive to this — for example, by
undertaking a dynamic categorisation of the conflict as a prerequisite for being able
to conduct military operations in accordance with the aspects of international law
that are relevant at the given time.

Below is a description of the provisions of international law as to when an armed
conflict exists and the character of the armed conflict.
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3.2
International and non-international armed conflicts
(IACs and NIACs)

3.1. An armed conflict between two or more States is referred to as an international armed

conflict (IAC).

An armed conflict is referred to as a non-international armed conflict/internal armed con-
flict when it takes place between a State and a non-State organised armed group, such as an

insurgent group. This term is also used when the conflict is between two or more non-State

organised armed groups. This Manual uses the abbreviation OAG for non-State organised

armed groups,’* and MOAG for members of such groups. For more information, see Chapter
5.

This Manual uses the term non-international armed conflict (NIAC) in view of the fact that

such conflicts can also involve many States, and the term “internal armed conflict” may conse-
quently be misleading.

The terms are repeated frequently throughout the Manual. Therefore, the abbreviation IAC is
used for international armed conflict, and the abbreviation NIAC is used for non-international

armed conflict. Both abbreviations are common in international cooperation.

The distinction between IAC and NIAC is important because of IHLs very detailed
regulation of IACs, whereas the regulation of NIACs is significantly more limited
and, in certain areas, differs considerably from the rules for conflicts between States.
For instance, an OAG is generally denied the privileges of combatant status, and a
NIAC has a limited geographical extent.

NIACs, on the other hand, may be subject to more or less extensive regulation in
treaty law, depending, for instance, on whether the OAGs are fighting for self-deter-
mination, whether they control some of the territorial State’s territory, and whether
they are fighting against each other or with a State as their adversary.

The relatively modest regulation of NIACs means that there are more areas that are
regulated by customary law or in which human rights are accorded greater impor-
tance than is the case with IACs. For more information, see Section 4.4 of Chapter 3.

IHL basically distinguishes only between two types of conflict: international and
non-international armed conflicts.

14 On 7 October 2015, the Government of Denmark introduced Bill No. L 24 to amend the Danish Criminal Code concerning
participation in dissident armed forces. The Act uses various terms, including the term “non-State organised armed forces".
The term is used both in GC ComA 3 and in AP Il, Art. 1(1) — in the latter case, to refer to the specific type of non-State
actors that consist of dissidents*. In this Manual, for the sake of convenience, the term comprises both non-State organised

armed groups (OAG) and non-State organised armed forces.
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Thus, international law only distinguishes between two types of conflict. The chal-
lenges in this area, therefore, are not the numerous types of conflict but, rather, the

possibility that modern conflict scenarios may include many conflicts simultane-
ously and may take place across national borders. In other words, there may be sig-
nificant challenges connected with the categorisation that is necessary under inter-
national law of contemporary armed conflicts. Below is a brief outline of some of
the typical categorisation challenges engendered by contemporary armed conflicts.

* FIGURE 2.4 -
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Mixed armed conflicts

An OAG often moves across borders, and multiple armed conflicts are not infre-
quently in progress at the same time and place — so-called mixed armed conflicts.
A State can thus be engaged in NIAC with one or more OAGs and, at the same time,
be engaged in IAC with States — even an international coalition.

Example 2.1: For instance, in Libya in March-June 2011, the Gaddafi government was simul-

taneously engaged in NIAC with the Libyan rebel movement and in IAC, first, with a coalition
of States and, then, with Member States of the NATO Alliance.

Internationalised armed conflicts

Another conflict structure that may complicate the categorisation effort comprises

conflicts in which States intervene in a NIAC in support of the non-State party
with the effect that the character of the conflict transforms into an IAC. However,
the transformation requires the OAG to be regarded as a “de facto unit” into the

intervening State’s armed forces' in the sense of “belonging to a Party to the conflict”
according to GCIIL' In such cases, an OAG may attain the privileges of combatant

status if the relevant conditions have otherwise been met.

If an OAG is not incorporated as a ‘de facto unit” into the intervening State’s armed
forces, an internationalised armed conflict does not exist. Instead, it comprises - at
least — two armed conflicts, which is why the conflicts may be referred to as mixed
as described above.

Example 2.2: The International Criminal Tribunal for the Former Yugoslavia (ICTY) found that
the conflict in Bosnia and Herzegovina in 1992 was also international because Yugoslavia’s
financial and logistical support to the forces of the Bosnian Serb army in Bosnia, combined
with assistance in the planning and execution of military operations, involved the exercise of
overall control over the forces of the Bosnian Serb Army, but it did not find that the Bosnian
Serb army belonged to Yugoslavia. Thereafter, the conflict was said to have had the status of
a mixed armed conflict."”

15 ICTY Tadi€ IT-94-1-A 1999, para. 137.
16 GCIlIl, Art. 4. A. (2).
17 ICTY Tadi¢ IT-94-1-A 1999, paras. 150-156.
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Transnational armed conflicts

A different type of NIAC is the so-called “transnational armed conflict”. The transna-
tional character of these conflicts consists of the participation of one or more States
in a NIAC outside their own territories.

For instance, a transnational NIAC may arise when a State requests assistance to
fight an OAG within its own territory:

Example 2.3: In cases in which a State takes the side of the OAG in the conflict, it will be an
IAC, as was the case in Afghanistan under the Taliban regime after the terrorist attacks on
the United States on 11 September 2001. On the other hand, once new leadership had been
established in Afghanistan and the Bonn Agreement had been signed, the character of the
conflict transformed into a transnational NIAC because the coalition then forged a common
front with the State of Afghanistan against the Taliban and Al Qaeda.

A second scenario is the case in which a State accepts another State’s military pres-
ence to fight an OAG in its own territory — perhaps, even without taking an active

part in the fighting. The scenario is illustrated below. This does not mean that the

conflict loses its internal character since the State(s) alone is/are operating on one

side of the conflict only.

A third scenario is the case in which other States, in the context of the collective

self-defence of a State, use force against an OAG in the territory of a third State with-
out the consent of the third State when the third State does not have the willingness

or ability to stop attacks emanating from its territory against the State for whose

benefit collective self-defence is exercised. The conflict will be internal as long as

the hostilities are solely directed against that OAG.

As an example of this last scenario, the terrorist organisation Al-Qaeda, which moves

across borders and plans and conducts attacks in several States, can be mentioned.
This and similar situations give rise to a variety of fundamental issues in interna-
tional law — for instance: What is the international legal status of an OAG? And

what are the consequences under international law when members of the armed

forces of these OAGs take up residence in States that have not yet been involved in

the conflict? These and other questions relating to this problem will be addressed

elsewhere in the Manual. Here, it is only relevant to conclude that such conflicts do

not fall outside the classic classification of conflicts in IHL. They will be classified as

NIAC:s in cases in which OAGs alone are in conflict with one or more States.
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3.3
Duration of the armed conflict:
Commencement, suspension, and cessation

In order to identify applicable international law in an international military opera-
tion, it is crucial to determine whether an armed conflict exists. In relation to both
NIACs and IACs, IHL applies only if two fundamental prerequisites are met.

Firstly, it has to be an armed conflict, which requires a certain intensity of the con-
flict. Secondly, the conflict must be between at least two parties within the meaning
of international law. These two criteria are dealt with in the following sections.

The following section deals with the duration of the armed conflict.
3.3.1 The commencement of the armed conflict

The intention of States is that THL, with a few exceptions, should apply only in armed

conflicts. The Geneva Conventions apply in cases of declared war and in any other

cases of armed conflict. In other words, a declaration of war is no longer needed. Ifa

formal declaration of war is made, such a declaration may in itself be sufficient to initi-
atean armed conflict, even if fighting has not yet broken out.'* It is the factual circum-
stances that determine whether an armed conflict is in existence. IHL is applicable

evenifone ofthe parties to the conflict does not recognise that an armed conflict exists."

Declarations of war are also dealt with in Section 3.4.1 below.

On one hand, not any type of border dispute or provocation between States consti-
tutes an armed conflict between States. On the other hand, Common Article 1 to the
Geneva Conventions dictates that the Conventions apply “in all circumstances”. This
means they apply regardless of whether one’s adversary actually observes the rules
and regardless of why the parties have ended up in armed conflict with one another.
This phrase also indicates that a high level of intensity is not required in inter-State
conflicts and that the rules are already applicable at the time when the first attack is
planned, i.e. before the conflict has technically broken out.

The intensity threshold is higher for NIACs. Here, it will often be necessary to assess
when sporadic acts of violence - possibly in the form of violent demonstrations

18 The explanatory notes to Bill No. L 24 of 18 December 2015 provides supplementary text on this.
19 GCComA 2.
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or temporally separate, isolated strikes — develop into actual armed conflict. AP
IT expressly provides that the Protocol does not apply to situations of internal dis-
turbances and tensions, such as riots, isolated and sporadic acts of violence and
other acts of a similar nature. See also Section 3.4 below on the requirement for the
organisation of an OAG.

In alandmark decision, the ICTY established a test for determining the existence of
an armed conflict as follows:

“an armed conflict exists whenever there is a resort to armed force between States
or protracted armed violence between governmental authorities and organized
armed groups or between such groups within a State™

Other judicial decisions add the following indicative factors, which may help deter-
mine whether armed hostilities are sufficiently intense to constitute a NIAC: !

What is the number of confrontations, and what are the duration,
geographical extent, and intensity of the individual confrontations?

What type of weapons and other military equipment is used?

What are the number and calibre of munitions fired?

What is the number of persons and type of forces partaking in the fighting?
What is the number of casualties resulting from the confrontations?

What is the extent of material destruction?

Are there any civilians fleeing combat zones and, if so, how many?

3.3.2 The suspension and cessation of armed conflicts

The issue of conflict cessation, exactly as in the case of conflict outbreak, has conse-
quences for Danish forces, since peacetime regulation is reinstated to its full extent

when the conflict has ceased. This applies both in relation to domestic law and

international law.

Prisoners of war and internees must be released upon the end of the conflict unless
they are being prosecuted or serving a sentence or unless the UN Security Council
has decided that internment may continue after the end of the conflict, as was the
case in Iraq at the end of June 2004.* In relation to domestic law, for instance, the
legal effects of the Danish Military Penal Code pertaining to armed conflicts cease

to apply.

20 ICTY Tadi€ IT-94-1-AR72 1995, para. 70.
21 ICTY Haradinaj IT-04-84-T 2008, para. 49.
22 UN SC Res. 1546 of 8 June 2004 regarding the security situation in Iraq.
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IHL applies throughout the conflict. Its application ceases only upon the general
close of military operations or, if applicable, on the termination of an occupation.”
An exception to this rule applies to persons held in custody by the parties. They
continue to enjoy the benefits of the relevant provisions of the Conventions until
their final release and repatriation.**

A conflict may generally come to an end in one of three ways:

1) one of the parties to the conflict surrenders unconditionally; or

2) apeace agreement enters into force between the parties; or

3) the conflict abates and, eventually, stops altogether — typically, because one
of the parties has been defeated

A unilateral declaration that the conflict has ceased is not sufficient for the con-
flict actually to have ceased. Indeed, it is the factual circumstances that determine
whether the conflict as such can be deemed to have ceased. Peace agreements or
longer-term armistices may indicate the intention of the parties to end the armed
conflict, but they will not have this effect if the use of armed force continues between
the parties. On the other hand, there may actually be cases in which a conflict ceases
before a proper peace agreement has been finalised. In such cases, armistices will
often precede the actual cessation of the conflict.

When the territory of a foreign State is occupied, IHL will not cease to apply until the
occupation has terminated.” Situations could arise in which the armed hostilities
between the parties are suspended but there are still areas occupied by the adversary.
IHL also applies in such cases until the occupation has terminated.?

The rules of armed conflict cannot be suspended. A suspension of hostilities is pos-
sible, however. This may be arranged in the form of armistices concluded at a high
or low level, affording protection to a larger or smaller area, and the suspension may
therefore also be of alonger or shorter duration.”” Armistices may be arranged for a
variety of reasons. They could, for instance, be rooted in a desire to take all possible
measures to evacuate civilians from certain combat zones or to collect and treat the
sick and wounded, as IHL encourages the parties to do.?® They could also be rooted

23 GCIV, Art.6,and AP |, Art. 3(b).

24 GClandIl,ComA 6, GCIII, Art. 5and 118, AP |, Art. 3(b), and conc. NIAC AP Il, Art. 2(2).
25 AP, Art. 3(b).

26 GC ComA 2, as read with AP |, Art. 3(b).

27 HLWR, Art. 36-41.

28 GCI,Art. 15,and GC I, Art. 18.
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in a desire to suspend combat in order to engage in negotiations for lasting peace
settlements. The contents of armistice agreements must be fully respected unless the
adversary commits grave violation of the agreement — for instance, by resuming
hostilities.

Throughout history, armistices and peace agreements have often been concluded
through the employment of negotiators, who seek to enter into communication with
the adversary under the display and protection of the white flag of truce. A negotiator
must be respected as long as the negotiator does not take advantage of his or her
mission to obtain information about the adversary. In case of abuse, the negotiator
may be detained temporarily.’

In a Danish context, the status of negotiator is not something any military com-
mander is entitled to assume. The status of negotiator implies the authority conferred

by a State to negotiate with the adversary. In other words, the adversary must be

confident that the Danish negotiator has been granted the necessary authority to

conclude an agreement with binding effect on the Danish armed forces.

As mentioned, such agreements are concluded at many levels, and States should
not adopt excessively restrictive rules governing contact with the adversary. There
should be a possibility of local, time-limited armistices that benefit the sick and
wounded as well as vulnerable civilians.

Under section 35 of the Danish Military Penal Code, itis a criminal offence in armed
conflict to seek contact with the adversary without the necessary authorisation.

3.4
Status as a party to the conflict

The requirement of two parties within the meaning of international law is gener-
ally unproblematic in IACs.

In NIAGs, it may sometimes be more difficult to determine whether non-State
armed groups meet the requirements imposed by international law as a condition
for an armed group to become a party to an armed contflict, and treaties contain few
provisions on this. Clashes between a State’s law enforcement forces or armed forces,
on one hand, and groups of civilian insurgents, on the other hand, may be very vio-

29 HLWR, Art. 32-34.
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lent, cause casualties, and be fairly comprehensive, also in terms of time, without
meeting the requirements for a NIAC because the insurgents are not sufficiently
organised to constitute an OAG.

Additional Protocol II requires, inter alia, a certain level of organisation as a con-
dition for an armed group (OAG) to be treated as a party to a NIAC, including
arequirement that the group must be under responsible command.*® Moreover,
judicial decisions have developed various indicators of such organisation. These

indicators must be assumed to be applicable, regardless of whether the conflict is

covered by AP II:*!

Does the group have a command structure?

Does the group have an internal regulation of discipline?

Does the group operate from a headquarters?

Has the group demonstrated the ability to establish logistics, including the
procurement and distribution of weapons and other military equipment?
Has the group demonstrated the ability to plan, coordinate, and conduct
military operations?

Has the group demonstrated the ability to negotiate and conclude agree-
ments?

Does the group control parts of the territory of the State?

Does the group demonstrate the ability to speak with one voice?

3.4.1 How is it determined in practice whether Denmark
is in armed conflict?

As a prerequisite for the ability to implement its international legal obligations, it is
incumbent upon each party to a conflict to take an active position on the question
of whether the State or OAG is a party to an armed conflict.

For decades, it has not been a common practice for States to declare war on each
other, which used to be the custom throughout the history of warfare. It is still true,
however, that a declaration of war implies the subsequent existence of an armed
conflict between the party issuing and the party receiving the declaration, regardless
of the factual circumstances.*

No formal national or international mechanism is available to determine with

30 APII, Art. 1(1).
31 la.ICTY Tadi€ IT-94-1-AR72 1995, para. 70, and ICTY Haradinaj et al. IT-04-84-T 2008, para. 89.
32 GCI-IVComA 2, AP, Art. 1(2).
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authority whether an armed conflict exists. In the absence of a declaration of war,
IHL is found to be applicable on the basis of factual circumstances described above.

Atthe intergovernmental level, guidance on the status of conflicts may sometimes be

found in UN documents or in ICRC announcements of its assessment of whether an

armed conflict exists. Once in a while, States themselves may also publish announce-
ments about armed conflicts. Upon the outbreak of an armed conflict at the latest,
the ICRC will always contact all parties to the conflict.

In relation to DenmarK’s participation in armed conflict, no procedure has been

established for the identification of Denmark as a party to the conflict. The Con-
stitution of the Kingdom of Denmark contains a few provisions on the use of the

Danish armed forces* but does not presuppose a decision as to whether the Danish

armed forces will thereby be taking part in an actual armed conflict. In a few cases,
although not consistently, the explanatory notes to the Government’s proposals for

parliamentary resolutions have made it clear that the deployment of Danish forces

implies that Denmark will become a party to an armed conflict.** The assessment

of whether Denmark becomes a party to an armed conflict is generally made by
the Ministry of Foreign Affairs in consultation with the Ministry of Defence. The

assessment of whether Denmark is a party to an armed conflict depends, among

other factors, on the intensity of the Danish military effort, including the character

and scope of the overall active military contribution.

3.4.2 Military Penal Code and armed conflict

The Danish Military Penal Code contains a number of provisions relating to acts that

are only criminal offences during armed conflict, including treason, unauthorised

contact with the adversary, misuse of protected distinctive signs, pillage and looting

of the property of the dead.*® The Code also contains provisions authorising more

severe punishment for violations in times of armed conflict than in times of peace —
for instance, illegal absence from service and gross, intentional dereliction of duty.*

Additional information about national prosecution is provided in Chapter 15.

33 Constitutional Act of the Kingdom of Denmark, section 19(2).

34 See, e.g., B 165 of 6 May 2003 on the proposal for a parliamentary resolution on Denmark’s contribution to a multinational
security force in Iraq, para. 3, or B 123 introduced on 30 September 2014 on Denmark'’s contribution of additional military
contingents in support of the fight against ISIL, proposal for parliamentary resolution B 8 adopted on 10 November 2015
and proposal for parliamentary resolution B 108 adopted on 19 April 2016.

35 Danish Act No. 530 of 24 June 2005, sections 28 & 35-38.

36 Danish Act No. 530 of 24 June 2005, sections 25(2) and 27(3).
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The question of the existence of an armed conflict is also essential in relation to

determining domestically the legal status of personnel. However, the Danish Mili-
tary Penal Code has a special built-in mechanism according to which the Minister

for Defence may decide “in case of imminent prospects of armed conflict” that the

above-mentioned stipulations of the Military Penal Code on armed conflict must

apply during a specific military operation. In addition, the Minister may authorise

the commander of a contingent to make such a decision with respect to the contin-
gent when there is an imminent prospect of armed conflict. These provisions have

not yet been implemented and do not require Denmark actually to be party to an

armed conflict within the meaning of international law.”

In the majority of cases, Defence Command Denmark’s directive for a military con-
tingent will describe whether Danish armed forces are being deployed to take part
in an armed conflict and what legal implications the deployment will have for the
Danish forces in relation to international law and domestic law, including the Danish
Military Penal Code.

3.4.3 Armed conflicts in multinational military deployments

In addition to the requirement that there be parties and an armed conflict, Den-
mark’s status during a multinational military deployment also depends on whether
the Danish forces may be deemed to have been deployed on behalf of Denmark
or on behalf of the UN. Below are a few brief examples of typical situations, but
there may be cases of doubt. It is, therefore, crucial that such an analysis be mis-
sion-specific.

Military operations under the military command of the UN

An armed conflict may commence - or recommence - during a peace support oper-
ation in which Danish forces take part. Such a situation may arise, for instance, when
an international force has been deployed either to keep the former parties to the
conflict apart physically or to ensure compliance with the terms of armistices, peace
agreements, or the like.

Example 2.4: Such deployments are sometimes seen in high-tension areas under the actual
military command of the United Nations, as was the case of the deployment of Danish and
other forces to the UN mission UNPROFOR from February 1992 to March 1995, first, in Croatia
and, later, in Bosnia and Herzegovina in order to demilitarise the parties and safeguard “UN
Protected Areas”.

37 Danish Act No. 530 of 24 June 2005, section 10.
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The UN has a unique status under international law as an international organisation
in the field of international peace and security, which distinguishes the organisation
from any other international organisation. In operations in which the UN takes
actual military command of State military contingents, there may be cases in which
the UN as an organisation becomes a party to an armed conflict if armed clashes
occur between the parties to the conflict in the area and UN forces.*

In such operations, Danish military personnel are also required to observe inter-
national law, specifically Denmark’s obligations under international law. Although,
asan international organisation, the United Nations cannot accede to international

conventions, the organisation is bound by the rules of customary international

law. Pursuant to Article 97 of the UN Charter, the Secretary-General of the United

Nations has issued a bulletin instructing UN forces to act in compliance with the

rules of THL in situations in which such forces are engaged in armed conflict as com-
batants.* Section 5.5 of Chapter 3 of the Manual provides a more detailed descrip-
tion of the obligations that apply to Danish forces operating under the command of
the UN in the context of IHL.

Military operations under the command of a coalition or alliance

In other cases, an international force may be operating under the command of
NATO or a coalition composed for that specific purpose. Such a deployment may
be authorised by the UN Security Council or performed on a different basis of
international law, but unlike the UN-led operations, the armed forces are not under
the command of the United Nations. The forces operate under the command and

control, in part, of the States themselves and, in part, of the commanders of the

international force. Examples of this type of operation are IFOR and SFOR Bosnia

and Herzegovina, KFOR Kosovo, and ISAF Afghanistan, all of which were UN-man-
dated but NATO-led operations. In such cases, the nations contributing troops

become parties to the armed conflict themselves if such a conflict arises between

the parties to the conflict in the area and the nations represented in the NATO or
coalition force.

The same applies to coalition-led operations, such as the deployment Operation
Odyssey Dawn against Libya, which — during its initial phase from 19 to 31 March
2011 and under a mandate from the UN Security Council - implied the involvement

38 UN Secretary General’s Bulletin on Observance by United Nations Forces of IHL, 1999, Art. 1.
39 UN Secretary-General’s Bulletin on Observance by United Nations Forces of IHL, 1999.
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of a number of States in an IAC with the State of Libya.*’

In contemporary coalition and alliance operations that take place within the frame-
work of armed conflicts against State and/or non-State actors, the deployment of
Danish military forces to such operations may vary over the period of the armed
conflict. In such situations, the question arises as to whether Denmark is only a party
to the conflict when it engages in an operation with military support or whether
Denmark must be assumed to be a party to the conflict from the date of the first
deployment and until Denmark chooses to withdraw its military contingent defin-
itively from the operation.

As previously outlined, the question has certain consequences under international
law as well as under domestic law, and the answer will depend on an assessment of
the intensity of the Danish military effort, see Section 3.4.1 above.

Example: In connection with the deployment of a Danish cargo aircraft in 2014 in support of
the international coalition’s fight against ISIL in Irag, it was assessed that the deployment was
of a character that did not make Denmark a party to the armed conflict against ISIL in Irag. In
connection with the later deployment in 2014 of fighter aircraft in offensive air operations
against ISIL targets in Iraq, it was assessed that Denmark became a party to the armed conflict
against ISIL in Irag on the Iraqi side. When a radar contingent was deployed in early 2016 after
the fighter aircraft had been returned to Denmark, it was assessed that the character and ex-
tent of Denmark’s total active military participation in the international conflict in support of
Iraq meant that Denmark was still a party to the armed conflict against ISIL since, in addition
to the radar contingent, Denmark had deployed a staff and capacity-building contingent and
intended to redeploy the fighter aircraft, which was decided in the spring of 2016.*'

The consequences of the Danish opt-out from EU defence cooperation

As a result of Denmark’ rejection of the Maastricht Treaty in the referendum on 2
June 1992, seven of the political parties in the Danish Parliament adopted what was
known as the “national compromise”, which includes, among other things, an opt-
out from Danish participation in the EU Common Security and Defence Policy. The
opt-out now appears in a protocol to the Lisbon Treaty and, therefore, has the same
legal effect as the treaties of the European Union.

The defence opt-out means that Denmark does not participate in “the elaboration

40 UN SCRes. 1973 of 17 March 2011 concerning a no-fly zone over Libya.

41 See B 122 of 27 August 2014 (proposal for parliamentary resolution) on Denmark's contribution of military contingents in
support of the operation in Irag, B 8 of 10 November 2015 on the deployment of additional Danish military contingents in
support of the fight against ISIL, and B 108 of 19 April 2016 on the deployment of additional Danish military contingents in
support of the fight against ISIL in Irag and Syria.
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and the implementation of decisions and actions of the Union which have defence
implications”. *

Practically speaking, the effect of the defence opt-out is that Denmark cannot par-
ticipate in decisions on or in the planning or execution of military EU operations.

Examples of EU-led operations in which Denmark has been prevented from participating
include the EU military operation in the Former Yugoslav Republic of Macedonia in 2003, in
the Democratic Republic of the Congo later in 2003, in Bosnia and Herzegovina in 2004, and
in Chad and the Central African Republic from October 2007 as well as the EU-led counter-pi-
racy operation off the Horn of Africa under the name of “Operation Atalanta’”.

On the other hand, nothing prevents Denmark from participating in the Euro-
pean Union’s civilian crisis management operations, such as the police missions
in Afghanistan and Bosnia and Herzegovina, provided that they have no defence

implications.

In cases in which an EU operation contains both civilian and military elements,
therefore, it is necessary to determine specifically whether the civilian and military
elements will be so clearly separated that Denmark will be able to participate in the
civilian elements of such an action.

The meaning of the defence opt-out in relation to DenmarK’s ability to participate
inaspecific EU action will need to be established before any decision on Denmark’s
participation. The Ministry of Foreign Affairs of Denmark should be involved prior
to this assessment. The same applies if an opt-out assessment becomes relevant as a
result of changed circumstances with respect to an ongoing operation or as a result
of the participation of Danish forces in alliance or coalition operations in which an
EU-led military operation is also participating.

In assessing whether Danish forces were able to participate in a specific military
mission in accordance with the opt-out from EU defence cooperation, it has been
emphasised, for instance, whether a Danish contingent would be acting under the
command of the European Union, whether a Danish contingent would be subject to
the EU rules governing military operations, and whether the contingent would be
financed through EU defence budget lines. These criteria are not exhaustive, though,
and it will always rely on a specific assessment.

42 Protocol No. 22 on the position of Denmark, Part I, Art. 5.
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Special situations with mixed mandates

Situations have emerged in contemporary conflict scenarios in which Danish forces
have been deployed under a peace support mandate in a mission area where a con-
current armed conflict has been going on.

Example 2.5: Such a situation occurred when a Danish ammunition clearance team, among
other personnel, was deployed to the newly-established ISAF in January 2002 to assist the
Afghan government in law enforcement in Kabul.** At the same time, the special operations
force TG-Ferret had been deployed to contribute to the US-led Operation Enduring Freedom,
which was also operating in Afghanistan.

In such cases, all Danish forces will be involved in the armed conflict with the rele-
vant actor. This does not preclude the existence of different mandates and tasks for
different units. It merely means that the relationship to the relevant other party to

the conflict is the same for all Danish forces deployed.

The exception to this is a situation in which Danish forces operate under the com-
mand of the United Nations in the context of a UN-led mission and another Danish
contingent has been deployed to a conflict in the same area but under a different
command. In keeping with the argumentation above, the deployment of such Dan-
ish contingents to UN-led operations must be deemed as affiliated with the UN as an
organisation. These Danish contingents, therefore, are not necessarily participating
in the armed conflict taking place in the area — not even in the case of Danish forces
deployed to the same area under a different mandate. In such deployments, the UN
forces will often be easily recognisable as UN personnel, including the use of blue
helmets, white vehicles, and the distinctive emblem of the UN.

3.5
Geographical scope of the conflict

In case of armed conflict, it is relevant to define the territory in which the belligerent
States are allowed to engage in hostilities within the framework of applicable inter-
national law, including THL.

43 B 45 (proposal for parliamentary resolution) of 8 January 2002.
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3.5.1 International armed conflicts (IACs)

Areas in which hostilities are allowed

Traditionally, IHL presumes that the participation of State parties in an IAC has effect
in relation to their own territories on land, at sea, and in the air, unless it is agreed
between the parties to the conflict that individual areas or zones are to be exempt
from attack during the conflict, i.e., neutralised zones."

‘On land’ comprises (all) the land territories of a State. In the case of Denmark, an
IAC will extend to the whole kingdom.

‘At sea’ comprises the territorial seas,* of the belligerent States, their continental
shelves*and exclusive economic zones* as well as the high seas.* Hostile actions may
also extend to the continental shelves and exclusive economic zones of non-bellig-
erent States provided that due regard is given to the activities of the coastal State in
the area.”’

The high seas and the exclusive economic zones of non-belligerent States may be
used for acts of war on the condition that such acts of war are conducted with due
regard to the operation of ships by non-belligerent States and the rights and duties
of these States at sea. Additional information about belligerent States’ use of different
waters is provided in Chapter 14.

Airspace over the land territories, territorial seas, and exclusive economic zones of
the belligerent States and airspace over the high seas comprise the areas in which acts
of war are allowed. Outer space begins at the point the airspace of States terminates.
The boundaries of outer space are not clearly delimited by international law, and the
subject is controversial. The Outer Space Treaty contains restrictions on States’ use
of outer space, including celestial bodies.*®

44 GCIV, Art. 15.

45 United Nations Convention on the Law of the Sea, Section 2, which was incorporated into Danish law by Executive Order No.
17 of 21 July 2005.

46 SRM, paragraphs 10-12.

47 SRM, paragraphs 34 and 35.

48 Danish Executive Order on the Outer Space Treaty of 27 January 1967.
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Cyberspace also gives rise to new, interesting questions in relation to the geograph-
ical delimitation of warfare. The reason it makes sense to mention geographical
delimitation at all in this context is that it is important to address these questions

- also in relation to cyberwarfare — on the basis of the territoriality and sovereignty
of States.

The classic neutrality rules provide that neutral infrastructure - i.e., infrastructure

located in the territory of a State that is neutral to a conflict - must not be made the

object of attack regardless of whether the infrastructure is privately owned or State-
owned. Nor is it permissible to attack, State-owned infrastructure of neutral States,
even if the infrastructure is located in outer space, in international airspace, or on the

high seas. It is also assumed that infrastructure located in the territory of a neutral

State may not be used by belligerent States to engage in acts of war.

The number of cases of known State practice concerning the application of these
principles in relation to cyberwarfare is still limited, but the principles must gener-

ally be presumed to be of relevance in this area.”

Actual use of territories by the parties to a conflict

It is not certain that hostilities take place in the territories of all belligerent States

simultaneously. In contemporary armed conflicts, the UN Security Council author-
ises the use of force for international coalitions and alliances in response to breaches

of international peace and security by Member States. Such deployments often take

place far from the coalition States’ own borders. In these cases, hostilities are often

limited to the territory of the State that is the subject of the Security Council reso-
lution. Denmark has been engaged in a number of IACs since 1999, including in

Kosovo, Afghanistan, Iraq, and Libya. In none of these conflicts has Danish territory
been involved in hostilities.

Although conflicts may be, and today often are, limited to parts of the conflict areas,
this does not alter the fact that, as a matter of international law, Danish territory
in principle is included in the area in which THL is applicable in IACs to which
Denmark is a party. This means, among other things, that it would not in itself be
contrary to international law if the adversary in an IAC conducted an act of war
against a military objective in Denmark.

49 CWM, Rule No. 92.
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Moreover, some of the rights and obligations associated with an IAC are independent

of whether hostilities actually take place. This applies, for instance, to Denmark’s

rights and obligations with respect to individuals who are nationals of the country
with which Denmark is in armed conflict but are present in Danish territory at the

outset of the conflict.” This also applies to the establishment of a national informa-
tion bureau* responsible for handling information with respect to persons, including

the dead, in Danish custody.™

Other rights and obligations relate specifically to the conduct of hostilities. This
applies, for instance, to States’ obligation to take certain precautions against the
effects of the adversary’s attacks, including their obligation to keep the civilian pop-
ulation away from military objectives. Such precautions must be taken “to the maxi-
mum extent feasible” and to the extent they are deemed necessary for the protection
of civilians and the civilian population.” In other words, there is no obligation to
initiate such precautions unless there are prospects that the hostilities will spread to
the territory of Denmark. For more information, see Chapter 6.

Permanent exclusion zones established by the parties

The presentation above briefly outlines areas on Earth in which belligerent States are
entitled to engage in acts of war. International law also includes a number of treaties
that exempt certain territories from any act of war. These include, to mention a few,
Spitsbergen (Svalbard),” the Aland Islands,* the Suez*® and Panama® Canals, and
the Antarctic.”

In addition, the parties to an armed conflict may agree on an ad hoc basis to declare
certain zones as “neutralised” or “demilitarised” in the context of conflict-specific
agreements.”® Additional information about protected zones is provided in Chap-
ter 6.

50 GCIV, Art. 35-46.

51 GCIII, Art. 122, GC IV, Art. 136, as well as GC |, Art. 16, and GC I, Art. 19, both of which refer to GCIll, Art. 122.

52 AP, Art. 58(c).

53 The Svalbard Treaty of 9 February 1920.

54 1921 Decision of the Council of the League of Nations.

55 1888 Convention of Constantinople.

56 1977 Treaty concerning the Permanent Neutrality and Operation of the Panama Canal.

57 Art.1,1959 Antarctic Treaty.

58 la.GCIV, Art. 14 on hospital and safety zones and localities, Art. 15 on neutralized zones, AP |, Art. 59 on non-defended
localities and Art. 60 on demilitarized zones.
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Conflict neutrality

States not taking part in the armed conflict (non-belligerent States)

To be a party to an armed conflict presupposes that IHL is applicable to the mutual

relations of the conflicting parties. On the other hand, there will be States that do

not take part in the conflict. These States are called “non-belligerent States” or, to

use a more classical term, “neutral States”. This Manual uses the terminology “con-
flict-neutral” to accentuate its difference from peacetime neutrality in which States

such as Switzerland and Costa Rica have chosen, also in time of peace, to refrain

from membership in alliances.

Itis an absolutely fundamental principle of international law that States must refrain
from the use of force, or the threat to use force, against the “territorial integrity” or

“political independence” of other States “or in any other manner inconsistent with
the purposes of the United Nations”, as it is phrased in the introductory provisions
of the UN Charter.” This prohibition should be construed broadly.

Therefore, on one hand, the territorial integrity of conflict-neutral States must be
respected by the parties to a conflict. Parties to a conflict who do not respect the
neutrality of conflict-neutral parties commit a violation of neutrality.*

On the other hand, the general rule is that States desirous of remaining neutral in

relation to an on-going armed conflict must prohibit the belligerent States from any
use of the neutral State’s territory that is contrary to international law. Any failure by
the neutral state to do so constitutes an act in “breach of neutrality”. The adversary
to the State violating neutrality in the conflict may subsequently take all necessary
measures against that State to respond to the breach of neutrality, even if such meas-
ures involve intervention in the territory of the neutral State. If neutrality is not

enforced at all, the neutral state will also run the risk that the parties to the conflict

will deem the neutrality to have been abolished with the effect that the neutral State

becomes a party to the conflict.

The fundamental regulation of neutrality dates back to 1907. With the founding of
the League of Nations and, later, the United Nations, States have accepted a set of
global rules in support of international peace and security. This means that, among

59 UN Charter, Art. 2(4).
60 HCVand HCXIII, Art. 1.
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other enforcement tools, the UN Security Council can impose sanctions, including
embargoes, and may authorise the use of military force with a view toward restor-
ing international peace and security. By virtue of their membership of the United
Nations, Member States commit themselves to compliance with the Security Coun-
cil’s binding resolutions.®' This means, for instance, that States may be required to
place their territories at the disposal of the military troop transports of belligerent
States. The Council may also impose an embargo against one of the parties to the
conflict - typically, the aggressor — which the UN Member States are obliged to
respect.

Today, it is assumed that States may maintain their status as conflict-neutral States
even if they comply with UN Security Council’s enforcement measures such as those
mentioned above.

The consequences of neutrality are dealt with in individual chapters of the Manual.
3.5.2 Non-international armed conflicts (NIACs)

As a general rule, a NIAC is limited to the territory of a State. Generally, therefore,
the conflict is only allowed to take place within the territory of that State. If a NIAC
is conducted in a State, IHL is applicable to the entire territory of the State.

In conflicts known as transnational non-international armed conflicts, there are
examples of OAGs that have initiated hostilities in the territories of several States.
These scenarios are described in Section 3.2 above.

As previously mentioned, if a State accepts or invites external States to engage in acts
of war against an OAG on its own territory, the conflict will not lose its character of
a NIAC. Moreover, in these situations, the conflict will be limited to the territory of
the State in which the hostilities are taking place.

61 UN Charter, Art. 25.
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CHAPTER 3

Overview of applicable
international law in mission areas

1. Introduction

1.1
Chapter contents

This chapter outlines the framework in international law for deployments of the
Danish armed forces in different scenarios. In addition to providing an introduction
to international law in military operations, the chapter will also focus on certain
issues that, over the years, have required particular attention, including the use of
force, contributions to the understanding of self-defence concepts, the application
of human rights, and the legal status of Danish armed forces in the territory of a
foreign State. In the description of these issues, relevant parts of Danish law have
also been included in the analysis.

Section 2 gives an overview of the different rules and their application in different
conflict scenarios. Therefore, this section is vital for understanding which rules are
applicable in operations outside armed conflict and which rules are applicable in
armed conflict. Moreover, the section introduces the discussion of CNO*, which is
addressed in specific contexts in the other chapters of the Manual.
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Section 3 identifies the primary rules of international law that generally apply in all
types of military deployment.

The issue of human rights and their application to military operations has attracted a
great deal of attention in the debate on international law over the last few years. The
human rights obligations of Danish armed forces are described in general terms in
Section 4, making it possible to determine the scope of Denmark’s obligations under
HRL in a given military deployment regardless of whether it takes place in an armed
conflict or not. Human rights, which are only addressed in general terms in this
Manual, are also described within the contexts of the other chapters of the Manual
to the extent that human rights are considered to be of relevance in armed conflicts.

Section 5 of the chapter provides an introduction to IHL, including treaties and
customary law, and to other relevant documents in IHL. IHL is dealt with at the end
of the chapter because it is a regime of international law that only becomes relevant
in the event of armed conflict. On that point, IHL differs from the other rules of
international law, which may be of relevance in all conflict scenarios.

Section 6 introduces mission-specific agreements. Some of the most important mis-
sion-specific agreements are those that define the legal status of Danish armed forces

in the territories of other States, known as Status of Forces Agreements (SOFAs).
SOFAs are not dealt with elsewhere in the Manual. Therefore, their description in

this chapter is more detailed than most of the other topics in the chapter.

Section 7 looks into certain aspects of the use of force. In armed conflict, the use
of force is predominantly regulated by IHL. In military deployments outside of
armed conflict, the use of force is regulated by the peacetime rules of international
law, including human rights, and, to a certain extent, by the domestic legal system
of the States involved. This presentation also includes an introduction to rules of
engagement (RoE). RoE do not fall within the scope of international law but are an
absolutely central part of the way military missions control all aspects of the use of
force, whether there is a state of armed conflict or not. In this connection, Section 7
also discusses the concepts of self-defence and extended self-defence to determine
the specific content of these concepts in relevant military contexts.

As elsewhere in the Manual, this chapter deals with the obligations of Danish armed

forces under international law. Danish law is addressed only insofar as it is deemed
necessary for understanding the international law obligations in the proper context.
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1.2
Scope in relation to other chapters

This chapter is confined to identifying applicable international law in different
deployment scenarios.

The framework in international law for military operations outside armed con-
flict is described in more detail, especially in regard to the use of force and the right
to life but also in relation to general international law in an overall context. Chap-
ter 12 of the Manual addresses all aspects of the Danish responsibility for persons
deprived of liberty, including in military operations outside of armed conflict. For
this reason, various obligations under HRL, for instance, are described in more detail
in Chapter 12, where they are addressed in the context of other relevant international
law. Chapters 13 and 14 also describe international law across a spectrum of strategic
scenarios, and Chapter 15 on implementation and enforcement describes rules of
international law concerning criminal prosecution and certain forms of responsi-
bility applicable in peacetime as well as in armed conflict.

2. Mapping of applicable international law in military operations

2.1
Introduction

The situation in conflict areas can develop from peace to armed conflict and vice

versa. Such developments may occur while Danish forces are deployed to and

engaged in an operation. Therefore, it is essential to categorise the conflict dynam-
ically in order to be able to conduct military operations in accordance with the

elements of international law that are relevant at a given time. Such assessments are

made by authorities at a strategic level and are communicated through the chain of
command; see also Section 4.4 below.

2.2
International law in military deployments outside of armed
conflict

Military deployments outside of armed conflict may be very diverse. Such missions
may range from classic UN peace support missions to a mission aimed at stabilising
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the security situation of a State or region. Such missions, as a general rule, will not
involve UN forces as a party to an armed conflict, but such scenarios cannot be ruled
out; see Section 3.4.3 of Chapter 2 for more details.

In certain cases, the operations may be of a more humanitarian nature, including
support for victims of natural disasters. It may also be the type of deployment the
Royal Danish Navy has carried out in recent years to combat piracy in the waters
off the Horn of Africa or operations to support other States in patrolling airspace.

If a Danish force is deployed to a military operation where an armed conflict does

not exist — or no longer exists, the international legal basis will be provided by mis-

sion-specific resolutions of the UN Security Council, bilateral agreements, including

any invitation from the receiving State, general international law, and — in particular
— HRL. These rules are described in more detail in Sections 3-6 below.

LEGAL REGULATION OF MILITARY OPERATIONS
OUTSIDE ARMED CONFLICT

Agreements
General between the
international law parties to a conflict

Mission area
Mission-
specific
agreements

Legislation
of the receiving
state

UN
regulation

* FIGURE 3.1 »

The figure illustrates the typical components providing legal regulation of Danish armed forces in an
international military operation outside of armed conflict.
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2.3
International law during armed conflicts

During armed conflict, IHL is applicable as a special regime of international law,
adopted by States with a view toward regulating hostile actions conducted by States
and non-State actors.

Denmark has taken part in a number of armed conflicts since 1999 when Danish

F-16 aircraft participated in NATO’s military action against Serbia. Since then, Den-
mark has deployed contingents to IACs in Afghanistan, Iraq, and Libya and has

taken part in transnational NIACs in Iraq and Afghanistan. The international legal

consequences of Danish involvement in armed conflict are addressed in general

terms in Section 7 below and in more detail in other chapters of this Manual.

Another topical issue is how Danish forces should conduct themselves in cases in
which obligations under HRL are applicable in international military operations and
where HRL differs from IHL. This issue is approached from a general perspective
in Section 4.4 below.

3. General international law

3.1
Introduction

Through conventions and treaties, States have committed themselves in a wide range
of areas that may be of relevance for Danish forces deployed to military operations
across the spectrum of conflict scenarios. This section provides a brief introduction
to the conventions that experience has shown may have relevance.

This section outlines only some of these rules and their general impact on Den-
marK’s international military operations. The presentation is not exhaustive, and a
mission-specific analysis of the international legal framework for Denmark's inter-
national military operations should always be undertaken.
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3.2
The UN Charter

The Charter of the United Nations is an essential component of international law.!
The Charter establishes a number of organs of the United Nations, including the
UN Security Council and the International Court of Justice (ICJ). The UN Security
Council has primary responsibility for the maintenance of international peace and
security. States must, depending on the wording, comply with resolutions of the
UN Security Council. The Security Council is the only international organ that is
empowered to authorise the use of military force against a Member State if this State
has committed an act that constitutes a breach of international peace and security.”
The authorisations take the form of resolutions that, in addition to describing the
task and the authorised use of force, may also contain limitations in time, space, and
scope and, particularly, demarcations with respect to other authorised missions in
the area.

When a Security Council resolution has been adopted, therefore, it provides a start-
ing point for the military and international legal efforts to map out applicable inter-
national law in specific military operations.

In the event of a conflict between the obligations of States under the UN Charter and
the obligations of States under other sources of international law, States’ obligations
under the UN Charter are to prevail.’ This implies, for instance, that the provisions of
Security Council resolutions, depending on the circumstances, will take precedence
over other obligations under international law.

3.3
Resolutions of the UN Security Council and General Assembly

Side by side with the general rules of international law referred to above, Denmark is
bound by its obligations to a range of international organisations. The principal actor
in this connection is the United Nations. Under the UN Charter, two organs of the
United Nations are competent to deal with international peace and security, i.e., the
Security Council and the General Assembly. Once in a while, the Secretary-General
of the United Nations issues bulletins or other regulations, but they only have effect

1 Executive Order nr. 8 of 22 November 1945 concerning the Charter of the United Nations and the Statute of the International
Court of Justice, signed at San Francisco on 26 June 1945.

2 UN Charter, Arts. 24, 25, 39, and 42.

3 UN Charter, Art. 103.
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with respect to the UN’s own personnel and the forces operating under UN military
command and control.

From an international law perspective, there is a distinction between resolutions of
the Security Council and resolutions of the General Assembly: Security Council res-
olutions, depending on their wording, are binding on UN Member States* whereas

General Assembly resolutions have no formally binding force in international law.?

It will, of course, always be important to analyse the text of a resolution closely to

examine, for instance, whether actual obligations are imposed on States.

In addition to addressing specific regional conflicts, the Security Council adopts
thematic resolutions on issues that, in the opinion of the Council, are relevant
to international peace and security. Such thematic issues typically include a series
of resolutions addressing the issue concerned. Some of these issues are “women
and peace and security”® “small arms”” “children in armed conflict’? “protection
of civilians in armed conflict’,’ and “protection of humanitarian workers providing

assistance to refugees and other people in conflict situations”."’

These resolutions are part of international law. The relevant resolutions are discussed
in more detail in the chapters of the Manual dealing with armed conflicts insofar as
the resolutions involve obligations in addition to those already flowing from IHL
or HRL. For more information about, for instance, the protection of children and
women in armed conflict, see Chapter 6.

The resolutions are often also relevant to post-conflict deployments, however, and
are issued to an extensive range of addressees, including organisations, States, the
UN’s own missions, etc. Therefore, it may be difficult to condense the resolutions
into more specific obligations for the armed forces of States in military operations
outside of armed conflict. This work is undertaken at the strategic level in a mis-
sion-specific setup and is reflected in the plans targeted at the various components
of the mission. This will typically result in a division of tasks that involves the pro-

4 UN Charter, Art. 25 and ICJ, Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion), paras. 113-116.

5 UN Charter, Art. 11-15.

6 See, e.g., "Repertoire of the Practice of the Security Council, 17th Supplement, 2010-2011",“Women and Peace and Security”.

7 See, e.g., "Repertoire of the Practice of the Security Council, 17th Supplement, 2010-2011" “Small Arms".

8 See, e.g, "Repertoire of the Practice of the Security Council, 17th Supplement, 2010-2011", “Children in Armed Conflict"

9 See, e.g., "Repertoire of the Practice of the Security Council, 17th Supplement, 2010-2011",“Protection of Civilians in Armed
Conflict”.

10 See, e.g., UN SC Res. 1502 of 26 August 2003, "Violence against Humanitarian Workers".
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tection of the civilian population and particularly vulnerable groups by authorising
the use of force necessary to prevent atrocities against civilians, including children
or women, in particular.

In addition to the authorisation of the use of force, procedures for reporting inci-
dents of violations against the civilian population must be available. These pro-
cedures must specify what is understood by violations. Reporting is mandatory
regardless of who the perpetrator is, and an adequate level of detail is needed to
enable the relevant authorities to make additional inquiries/conduct an investiga-
tion. Information about the military commanders’” duty to act and report, having
subordinates by chain of command, is provided in Section 4.5.3 of Chapter 15.

The protection of children and youth also implies a certain respect for the right of
children to education, etc., even in areas of conflict. It is necessary, therefore, to
exercise restraint with respect to the military use of children’s institutions, including
day-care facilities, schools, and orphanages. This also applies in situations in which
the international legal basis, including SOFAs, allows for the evacuation of such
institutions for use by international military forces."

It is not uncommon for Danish armed forces to participate in post-conflict opera-
tions in countries where Denmark had previously been a party to the conflictand, at

that time, conducted attacks that may have left unexploded ordnance or mines. In

such cases, Denmark has special international law obligations, both under Protocol

V to the UN Convention on Certain Conventional Weapons and under subsequent

resolutions of the UN Security Council.’* See Section 8 of Chapter 9 for a review of
the scope of these obligations.

Another essential focus area for the UN is assistance to ensure that humanitarian
aid reaches the areas of conflict. This focus has led to the adoption of a protocol to
the Convention on the Safety of United Nations and Associated Personnel with a
view toward extending the legal protection to include personnel of humanitarian
organisations.” In line with this, the UN Security Council has adopted a number
of resolutions condemning violations of any kind whatsoever against persons who
participate in humanitarian operations. At the same time, the Security Council reaf-
firms the obligation of parties to an armed conflict to comply with the applicable
rules and principles of international law, including the IHL obligation regarding

11 UN SCRes. 2143 of 7 March 2014. Addendum 3.1
12 See the preamble to the resolution.
13 Optional Protocol to the Convention on the Safety of United Nations and Associated Personnel of 8 December 2005.
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access for humanitarian organisations to provide humanitarian relief."* The primary
aim of such regulation is to ensure that humanitarian aid reaches those in need. In
many post-conflict and disaster scenarios, it will be a high-priority task to establish
a framework for humanitarian aid that is as safe as possible. Within the specific
context of military operations, this will often involve escort duties, protection duties,
and/or the assignment of special protection status to the personnel, material, and
vehicles of relief organisations. Chapter 6 provides more information on humani-
tarian organisations and the obligations of parties to armed conflicts.

3.4
Rules on State responsibility

The International Law Commission — a body of experts established by the United

Nations — presented in 2001 its Draft Articles on Responsibility of States for Interna-
tionally Wrongful Acts.” The rules in themselves do not impose actual obligations on

States, but they describe the conditions under which a State may incur responsibility
or liability for violations of international law. It is true that the rules only describe the

responsibility of States. However, since Danish military personnel represent the State

of Denmark, responsibility for the breach of an obligation of international law by
such personnel may invoke the responsibility of the State of Denmark going beyond

any potential individual and/or command responsibility. Thus, the Draft articles are

of vital importance to understand Denmark’s international responsibility, especially
in complex, multi-national military alliances in which Denmark is cooperating with

other States, organisations, or private military companies. Additional information

about the allocation of responsibilities is provided in Chapter 15.

In 2011, the Commission adopted draft articles on the responsibility of interna-
tional organisations for internationally wrongful acts by which is meant breaches of
international obligations to another international organisation, a State, or the inter-
national community.' In common with the articles on State responsibility, these

rules impose no actual obligations on international organisations but deal with, for

example, the consequences of a breach. The debate on the draft articles by the Gen-
eral Assembly of the United Nations has not yet been concluded."”

14 See reference above in note 11.

15 Draft Articles on Responsibility of States for Internationally Wrongful Acts, UN DOC A/56/10 2001.

16 Draft articles on the responsibility of international organizations, with commentaries. Report of the International Law Com-
mission on the work of its sixty-third session, 26 April to 3 June and 4 July to 12 August 2011 (A/66/10 and Add. 1).

17 FN GA res A/RES/69/126.
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3.5
Vienna Convention on the Law of Treaties

The Vienna Convention on the Law of Treaties lays down rules for the conclusion,
suspension, and termination of treaties and contains provisions on how States are
supposed to interpret treaties, etc.' These principles also apply to the understanding
of IHL but do not contribute significantly to resolving the issue of the relationship
between IHL and HRL in situations in which they conflict with one another (see
Section 4.4).

3.6
United Nations Convention on the Law of the Sea

The Convention contains provisions on a comprehensive range of aspects, including
innocent passage through the territorial seas of States, the reservation of the high
seas for peaceful purposes, warships, and the right to establish national jurisdiction
in the repression of piracy."” It also contains provisions on the principles by which
States define the limits of territorial waters, etc., and, as such, has continued rele-
vance for armed conflicts. The Convention states that the high seas must be reserved
for peaceful purposes.? This provision is apparently inconsistent with the rule in the
San Remo Manual that opens up the possibility of conducting hostilities on the high
seas but with due regard for the simultaneous exercise by non-belligerent States of
rights of exploration and exploitation of the high seas.”!

Although it is not expressly provided for in the Convention, the Law of the Sea
Convention must be assumed to have been adopted with a particular view toward
peacetime regulation and in recognition of the fact that special conditions apply
during an armed conflict at sea. Consequently, no significant challenges are associ-
ated with reading the Convention in conjunction with the customary law that has
developed in the field of naval warfare over the centuries and which today finds
expression in, for instance, the San Remo Manual. Chapter 14 on naval operations
addresses the issue in more detail.

18 Danish Executive Order concerning the Vienna Convention on the Law of Treaties of 23 May 1969.

19 United Nations Convention on the Law of the Sea of 10 April 1982, ratified by Denmark on 2 September 2004.
20 Law of the Sea Convention, Art. 88 and 301.

21 SRM, Rules Nos. 10(c) and 36.
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3.7
Chicago Convention on International Civil Aviation

Despite its title, the Convention is applicable not only to civilian aircraft but also to
State aircraft, including aircraft used for military purposes.”> The Convention sets
forth rules on international aviation in time of peace as well as in war but, at the same
time, imposes an obligation on States to respect the freedom of action of belligerent
States and neutral States alike.”® The Convention includes, for instance, a special rule
on “pilotless aircraft” stipulating that such an aircraft may be flown over the territory
of a State only provided that special authorisation is given by that State, which may
be subject to specific terms.*

3.8
International Telecommunication Convention

Denmark has acceded to a series of international conventions pertaining to tele-,
radio, satellite, and Internet communications.?® Membership in the United Nations
International Telecommunication Union (ITU) is important because States, by
acceding to the International Telecommunication Convention, leave it to the ITU
to assign radio frequencies along the electromagnetic spectrum, to assign satellite
orbits, etc.” States generally retain their freedom with regard to the use of military
communication. However, this, too, is subject to various restrictions — for instance,
on frequency usage, etc. These restrictions must be respected by the Danish armed
forces in international military operations outside of armed conflict within the
framework that applies to the Convention.”

3.9
Conventions for special protection, applicable both
in peacetime and in armed conflict

A number of treaties are intended to establish special protection in a particular area.
A common feature of the examples mentioned here is that they are applicable both

22 Executive Order on Denmark’s Ratification of the Convention on International Civil Aviation signed at Chicago on 7 Decem-
ber 1944.

23 Art. 89 of the Convention

24 Art. 8 of the Convention.

25 Constitution of the International Telecommunication Union, Geneva 1992, acceded to by Denmark on 18 June 1993, imple-
mented by Danish Executive Order No. 127 of 8 December 1994.

26 Art.12, PP 78.1(1) of the Convention.

27 Art. 48 of the Convention.
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in times of peace and armed conflict. In armed conflict, however, other regulations
may apply in the area. That is the case, for instance, for the protection of cultural
heritage and the natural environment. In some cases, the conventions themselves
contain text for dealing with any inconsistencies. In other cases, different regulations
are to be interpreted as consistent to the greatest possible extent.

3.9.1 UNESCO Convention concerning the Protection of the World
Cultural and Natural Heritage 1972

Denmark is party to this Convention along with 190 other States to promote respect
for and protection of the world’s cultural and natural heritage. The overall approach

is that all States have an interest in and a formal responsibility for the identifica-
tion, conservation, and protection of this heritage. The Convention should not be

confused with the 1954 Hague Convention for the Protection of Cultural Property
in the Event of Armed Conflict and its two Protocols, which is dealt with in more

detail in Chapter 6.

For the purposes of the Convention, cultural heritage includes not only architec-
ture but also individual works — for instance, paintings, sculptures, elements of an

archaeological nature such as inscriptions or excavations, etc., as well as structures

that are of outstanding universal value from a historical, artistic, or scientific point

of view. Natural heritage includes physical and biological formations that are of
outstanding universal value from an aesthetic or scientific point of view. Natural her-
itage may also be precisely delineated geological formations or natural sites that con-
stitute the habitat of threatened species of plants or animals of outstanding universal

value from the point of view of science, natural beauty, or conservation. Natural

heritage may also be natural sites or precisely delineated natural areas of outstanding

universal value from the point of view of science, conservation or natural beauty.

The Convention primarily requires each State to identify, protect and conserve the

cultural and natural heritage in its own territory.”® Since the Convention addresses

world heritage, protecting and respecting heritage, however, is the duty of all States.
Accordingly, each State Party to the Convention undertakes not to take any delib-
erate measures that might directly or indirectly damage identified cultural and

natural heritage.”’

28 Art. 3-5 of the Convention.
29 Art. 6(3) of the Convention.
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Official logo of UNESCO

There are challenges associated with the identification of protected world cultural or
natural heritage. For instance, it can be difficult to attain an overview of protected

areas, monuments, etc., in a given State. For this reason, an identification and regis-
tration organisation has been established under the auspices of UNESCO: the World

Heritage Committee. On the basis of nominations submitted by States, the Com-
mittee determines whether to include sites on the World Heritage List. The updated

list is available on the UNESCO website.* In keeping with the decision to include

sites on the list, the World Heritage Committee has adopted an emblem to identify
protected areas, etc., that can therefore be used by Danish armed forces operating in

the territories of foreign States as an indicator for protection . The emblem must be

used alongside the official UNESCO logo. Protected areas, buildings, etc., may then

not be used for military purposes and must otherwise be protected and respected.

3.9.2 Convention on the Prohibition of Military or Any Other Hostile
Use of Environmental Modification Techniques of 18 May 1977

The Convention prohibits States from using environmental modification techniques
having widespread, long-lasting or severe effects as the means of destruction, dam-
age or injury to any other State.’! Environmental modification is defined as any
deliberate manipulation of natural processes to change the dynamics, composition,
or structure of the Earth, including its flora, fauna, lithosphere, hydrosphere, and
atmosphere, or of outer space. The Convention also applies in armed conflict. It
supplements AP I, which requires States to display care in protecting the natural
environment, including a prohibition of the use of methods or means of warfare
which are intended or may be expected to cause widespread, long-term, and severe
damage to the natural environment and thereby prejudice the health or survival of
the population.®

30 www.unesco.org
31 Ratified by Denmark 19 April 1978, published 15 February 1979 in Danish Law Gazette C.
32 AP, Art. 55.
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3.9.3 Conventions of the United Nations International Labour Organiza-
tion on fundamental rights and the protection of workers

The conditions of employment for persons recruited locally in the mission area will
often be regulated by Status of Forces Agreements (SOFAs) and will often require
members of the local labour force to be employed on the same conditions as those
applicable to other public-sector employees of the receiving State, i.e., the State in
which the military operation takes place.” In the absence of a SOFA, the law of the
receiving State must also be respected.

Denmark has been a member of the United Nations International Labour Organiza-
tion (ILO) since its creation in 1919 and has ratified more than 70 ILO conventions

that ensure global minimum standards for labour conditions and social security
for workers.**

Above all, the conventions oblige Denmark as a State to implement these standards
into Danish domestic law in a satisfactory and effective manner. The conventions
may have alimited territorial scope of application, but the principles may be applied
to persons employed by the Danish State outside the territory of Denmark.

The core of these conventions is recognised as having a basis in human rights. These

rights are universal and must be respected by all States. This includes eight conven-
tions in all, including conventions on freedom of association, collective bargaining,
the prohibition of child labour, the abolition of forced labour, the right to equal

remuneration for work of equal value, and the prohibition of discrimination.

Moreover, during armed conflict, a number of special provisions regulating labour
while deprived of liberty and in an occupied territory are applicable. These special
provisions are described in more detail in the relevant chapters of the Manual, and
Chapter 6 describes the absolute prohibition of slavery and other forms of unpaid
forced labour under HRL.

Some of the ratified ILO conventions are of relevance to the Danish Defence - for
example, in cases in which civilians are recruited locally to assist Danish armed
forces in military operations outside an armed conflict. A review of the core con-
ventions of the ILO, EU regulations, and Danish collective agreements provides the

33 See, e.g., NATO SOFA, Art. IX(4).
34 International Labour Organization Constitution art. 19, stk. 5 og 6.
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following list of conditions to which the Danish armed forces need to pay special
attention as an employer of locally-employed staft:

1) Locally-employed staff should be employed pursuant to a written contract
of employment that forms the basis of the employment relationship by spec-
ifying, for instance, the employment period, working hours, and place of
work and contains provisions on termination by notice and termination for
breach. The contract should specify the wages the employee is entitled to
receive and how the wages will be paid. The wage level itself, on the other
hand, should be consistent with the wages paid for equivalent services in
the receiving State.

2) Employees have the right to organise and to collective bargaining. In practice,
this will often mean that the employees are entitled to appoint a workplace
representative.

3) No unfair discrimination is allowed in the context of the selection criteria
for employees.* The prohibition against discrimination may be challenging
to interpret in practice, particularly in military operations taking place in
unstable regions. This is because it will often be necessary to select, for exam-
ple, interpreters/drivers of a particular ethnicity or of a particular gender in
order to achieve the desired effect of the task to be performed. Such cases
will not usually be regarded as involving unfair discrimination. An assess-
ment should, against this background, be made in possible consultation with
LEGAD or other specialists.

4) The minimum age for any type of employment or work that, by its nature or
the circumstances in which it is carried out, is likely to jeopardise the health,
safety, or morals of young persons is 18 years of age.** Recruitment into the
Danish armed forces engaged in military operations may constitute this type
of employment because of the security risk. Therefore, the age limit in this
case is 18 years of age.

5) Local staff shall be entitled to/have the right to reasonable occupational
safety, including information about the risks that may be associated with
their work as well as access to special protection equipment. If an employee
suffers a labour-related injury, workmen’s compensation shall be paid to
the employee.”” The amount of such compensation is to be determined in
accordance with appropriate local standards.

35 Convention concerning Discrimination in Respect of Employment and Occupation of 25 June 1958, ratified by Denmark on
22 June 1960.

36 Minimum Age Convention 1973 (Convention No. 138) and Convention concerning the Prohibition and Immediate Action
for the Elimination of the Worst Forms of Child Labour of 17 June 1999, Art.3(d).

37 Convention Concerning Workmen’s Compensation for Accidents of 10 June 1925.
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6) Employees shall be entitled to/have the right to take a reasonable amount of
vacation. This is another example in which the receiving State’s regulation
of the area should give an indication of the rights of employees.

7) Employees shall be entitled to/have the right to wages during sick leave and
maternity leave in accordance with the standards applicable in the receiving
State.

3.9.4 Protection of diplomats

This protection has been included here because Danish armed forces regularly come
into contact with diplomats of other States, including in operations outside of armed
conflictand in NTACs of a transnational character. Danish armed forces must respect
the accreditation that, on presentation of proof, has been assigned to members of
diplomatic staff in the State to which Danish forces are deployed.

Diplomats, duly registered with the local authorities, enjoy the privileges and immu-
nities set forth in the Vienna Convention on Diplomatic Relations of 1961.%® Pro-
tected personnel are typically equipped with diplomatic identification and a passport,
and their vehicles are marked with the distinctive letters “CD”, combined with the
use of special features on licence plates, etc.

Diplomatic vehicles may be stopped but not searched, not even at checkpoints or the
like. This raises the question of whether a diplomatic vehicle should be permitted
passage into an area of operation even though checkpoint personnel have not been
able to search the vehicle. The starting point for any State is to ensure that diplomats
enjoy freedom of movement and travel within its territory. This starting point is
modified, however, in accordance with laws and regulations concerning zones into
which entry is prohibited or restricted for reasons of national security.”

The archives, communications, and official correspondence of a diplomatic mission
are inviolable, and diplomatic mail may not be opened or detained. All bags, folders,
binders or the like containing such documents must bear visible external marks of
their character. The same inviolability is applicable to CNO*.*°

The person of a diplomat is inviolable and is not liable to any form of detention or
search. The premises of the mission are inviolable, and the private residence of a
diplomatic agent enjoys the same inviolability.

38 Vienna Convention on Diplomatic Relations of 18 April 1961.
39 Vienna Convention, Art. 26.
40 CWM, Rule No. 84.
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The same rules of protection apply to members of the administrative and technical
staft of the mission.

The Vienna Convention on Consular Relations of 1963 regulates the legal status of,
for instance, consular officers and the consular premises.*' The consular premises

are inviolable without the consent of the head of the consular post with regard to

that part of the consular premises used exclusively for the work of the consular post.
Consular archives and documents are inviolable. Freedom of movement and free-
dom of communication must be ensured to all members of the consular staff. The

official correspondence of the consular post is inviolable, and the consular bag may
not be opened or detained.

3.10
Regulation of Computer Network Operations
in international law

Denmark’s Computer Network Operations (CNO¥) capacity is still in its early stage
of development at this time. Therefore, it is not an area in which the Danish forces
have a significant amount of operational experience.

CNO*is divided into three basic operational modes of which the attack mode is of
primary relevance in this Manual. The three operational modes are:

Defence, referred to as Computer Network Defence (CND*);
Exploitation, referred to as Computer Network Exploitation (CNE*); and
Attack, referred to as Computer Network Attack (CNA¥).

Itis debatable whether cyberspace should be regarded as a completely new domain
for hostilities or whether it is more natural to regard CNO*as a new means of combat
that is used on the existing battlefield.

This may seem to be a purely academic debate, but it is relevant to the way the subject
is handled in the Manual. The Manual treats CNO* as a means of combat subject to
the existing rules of international law.

The fact that the Manual treats CNO* as a means of combat also means that there
is no separate chapter on CNO* and that the CNO* aspects of the general rules are

41 Vienna Convention on Consular Relations of 24 April 1963.

Chapter 3 - Overview of i i i law in mission areas 96




discussed where it is particularly relevant in the Manual. This will usually be in sit-
uations in which the effects of a CNA* can be equated with the effects known from
conventional attacks.

If the effects of a CNA* are of such a nature that it can be equated with an attack
within the meaning of international law, the CNA* is subject to the same rules as
those applicable to more conventional attacks in which case it must be treated as
such.

In this context, it is necessary to distinguish between two different forms of attack:
a CNA* considered to be an attack that can be equated to a conventional attack, as
dealt with in Chapter 8, and a CNA* that is an attack in the sense that it gives the
State attacked the right to exercise its right to self-defence under the UN Charter, as
dealt with in Chapter 2.

Itis not difficult to imagine the use of a CNA*in a conventional attack, and Chapter
8 presents various examples of how CNA* operations were executed. On the other
hand, it is more difficult to imagine an isolated CNA* that would be considered an
armed attack under Article 51 of the UN Charter. If a CNA*is used in conjunction
with conventional military operations, the overall consequences of the attacks must
be assessed in relation to determining whether it is an attack under Article 51 of the
UN Charter.

There are also other examples in which general international law has an impact on
CNO* — for instance, the actors on the battlefield, a subject dealt with in Chapter
5, or the rules governing acts of perfidy and ruses of war, which are discussed in
Chapter 10.

Even when the Manual does not discuss separately the CNO* aspects of an area of
international law, certain aspects of the treatment may be of relevance to CNO*. The
decision not to discuss the subject separately merely reflects the view that such a
discussion has not been considered necessary at the present time. Indeed, the gen-
eral parts of the Manual contain multiple footnote references to the Tallinn Manual
(CWM) in spite of the absence of a separate discussion of CNO* in the main text.
More information about the Tallinn Manual is provided in Section 5.4.2 below.
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4. Human rights law

The Manual addresses HRL from an overall perspective both in this chapter and in
individual chapters in which human rights are assessed to have relevance.

4.1
Introduction

Human rights are fundamental rights that, as a general rule, apply to all persons in
the State concerned. However, certain rights are reserved for the citizens of a State,
and some rights are aimed at particular groups of people in need of special protec-
tion — for instance, women, refugees, persons with disabilities, or children. Other
conventions focus on a particular theme — for instance, protection against torture,
etc., and racial discrimination.

States are under an obligation to ensure that all persons subject to the jurisdiction
of the State in fact enjoy the human rights the State is obliged to observe.

Denmark has acceded to a wide range of international human rights conventions.
These include:

The European Convention on Human Rights (ECHR);

The United Nations International Covenant on Civil and Political Rights
(ICCPR);

The United Nations International Covenant on Economic, Social and
Cultural Rights (ESCR);

The United Nations Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (CAT);

The United Nations International Convention on the Elimination of All
Forms of Racial Discrimination (CERD);

The United Nations Convention on the Rights of the Child (CRC);

The United Nations Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW); and

The United Nations Convention on the Rights of Persons with Disabilities
(CRPD).
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Below is a description of when human rights are applicable to Danish armed forces
when taking part in military operations outside Denmark. For that purpose, the
assessment of this question is based on case law from the European Court of Human
Rights (ECtHR).

4.2
Application of human rights outside Denmark

Human rights primarily apply within the territory of the State itself. In certain excep-
tional situations, however, a State - and, therefore, its armed forces — may also be
bound by human rights obligations when acting outside its territory.

On the basis of ECtHR case law, it can be concluded that the European Convention

on Human Rights, at a minimum, is applicable when a State acts outside its own

territory and exercises physical, effective control over individuals (personal juris-
diction) or effective control over a territory (territorial jurisdiction) and when a

State exercises public powers with the consent of the territorial State.

Personal jurisdiction

First of all, personal jurisdiction may arise in cases in which Denmark deprives a
person of their liberty or otherwise detains a person in the territory of another State
and the person is thereby under the physical and actual control of Danish forces.*

Another situation in which personal jurisdiction is assumed to exist — without
this being a case of actual deprivation of liberty — arises, for instance, when Dan-
ish armed forces outside Denmark have full control over a military camp and the
persons present in the camp. In such cases, however, personal jurisdiction does not
arise solely from the State’s control over the camp, etc., as physical and actual control
by the State over the persons present in the camp is decisive.” Personal jurisdiction
will exist, for instance, if a person has been brought to a Danish camp where the
person is under the physical and actual control of Danish forces for the purpose of
interrogation.

42 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 136, ECtHR, Hassan v. UK (Appl. No. 29750/09) of
16 September 2014, para. 76.
43 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 136.

4. Human rights law 99



However, it is not a requirement for the existence of personal jurisdiction that the
person deprived of liberty is physically present in an area controlled by Denmark.
This is illustrated by a judgment in which the ECtHR found that the conditions for
establishing personal jurisdiction may also be met in situations in which checkpoints
are manned by a State’s armed forces, since the purpose of such checkpoints is to
assert authority and control over persons passing through the checkpoint.*

Personal jurisdiction most often flows from cases involving deprivation of liberty. **
See Chapter 12 for a more detailed discussion of this topic, including how applicable

HRL is combined with IHL in cases of armed conflict.

Territorial jurisdiction

Territorial jurisdiction exists when a State exercises effective control over an area
located in another State. According to case law, a very high degree of control is
required; by contrast, if the conditions are met, the entire ECHR, including the
protocols acceded to by Denmark, will be applicable.*

In cases in which there is territorial jurisdiction, Denmark may be responsible
not only for the actions of the Danish armed forces but also for the actions and
omissions of local law enforcement agencies. In that case, it is not decisive for
Denmark’s responsibility whether the relevant actions are performed by Danish
forces themselves or through a more indirect form of control of local authorities,
including the police.”

What is primarily decisive, however, is the strength of Denmark’s military presence
in the area. Other factors may also come into play — for instance, the extent to
which the military, economic, and political support provided to the subordinate
local administration gives the foreign armed forces influence and control in the
region.*

In armed conflicts in which the conditions for belligerent occupation are met,
questions could arise about the simultaneous application of IHL and HRL. This

44 ECtHR, Jaloud v. Netherlands (Appl. No. 47708/08) of 20 November 2014, para. 152.

45 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 137.

46 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 138.

47 ECtHR, Loizidou, paras. 52-56, ECtHR Cyprus v. Turkey (Appl. No. 25781/94) of 10 May 2001, para. 77, and ECtHR, lllascu v.
Moldova and Russia (Appl. No. 48787/99) of 8 July 2004, para. 314.

48 EMD llascu and Others v. Moldova and Russia, (Appl. No. 48787/99) of 8 July 2004, paras. 388-394.
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question is dealt with in more detail immediately below and in Chapter 11.

If territorial jurisdiction applies, responsibility will often be shared with organi-
sations and other States taking part in the international mission. Such a mission
will typically be structured into a military component, a security component, and
a more civilian component aimed at reconstruction, for instance. In the overall
planning of the mission, the military forces will often be given responsibility for
restoring and maintaining civil law and order and public security in the area.”

Public powers

The ECtHR has also recognised the exercise of a third form of jurisdiction, which the
Court refers to as “public powers”*® According to case law, this jurisdiction applies
when a State, based on the invitation of the territorial State or its express or implied
consent, exercises all or some of the public powers of the territorial State.” This may
be in the form of executive or judicial powers. What is decisive is that the violation of
rights in a specific situation may be ascribed (linked) the troop-contributing nation
involved rather than the territorial State.”

For instance, the ECtHR has found extraterritorial jurisdiction in a case in which States (the
United Kingdom and the US) had temporarily assumed responsibility for security, including
the enforcement of civil law and order in Iraq.>* In other words, the Court found jurisdiction
in the case although neither of the conditions for personal or territorial jurisdiction were met.
In this case, the Court attributed significant weight to the facts that the United Kingdom ex-
ercised powers that were usually vested in Irag and that the United Kingdom exercised these
powers on the basis of Iraq’s invitation or its express or implied consent.>

The case concerned the right to life, including the requirement that individuals

should be protected from the arbitrary deprivation of life and that the State exercis-
ing such public powers should refrain from using deadly armed force that does not

meet the requirements of the Convention.

Other human rights will also often be of relevance. When Danish armed forces take
partin the exercise of public powers on the basis of an invitation from the territorial
State, see above, relevant human rights will be determined by concrete assessment,

49 See, e.g., UN SC Resolution 1244 of 10 June 1999 regarding the situation in Kosovo.

50 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, paras. 135 and 149.

51 ECtHR, Bankovic and Others v. Belgium (Appl. No. 52207/99) of 12 December 2001, para. 71.
52 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 135.

53 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, paras. 144-148.

54 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 135.
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taking into account an assessment of the powers exercised as well as which human
rights problems this might trigger.

Summary of Denmark’s responsibility for complying

with HRL in military operations

The Danish armed forces are obliged to comply with HRL in military operations
in which Denmark exercises extraterritorial jurisdiction in the form of personal
jurisdiction, territorial jurisdiction, or where public powers are exercised by Danish
forces. To determine which human rights are of relevance in the individual case, it
is necessary to perform an in-depth analysis of the individual mission and its basis,

see Chapter 2.
4.3

HUMAN RIGHTS OUTSIDE DENMARK

Personal jurisdiction

Territorial jurisdiction

RS

Public powers
jurisdiction

* FIGURE 3.2 -

This figure illustrates the three instances, see above, in which Denmark'’s obligations under HRL apply in
mission areas (extraterritorial jurisdiction). These instances apply regardless of whether an armed con-
flict exists or not.
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Special considerations concerning Danish forces deployed under
UN military command and control

The United Nations peacekeeping forces are an integral part of the UN organisation.*
As an international organisation, the United Nations also has obligations under HRL
that must be observed by the contingents placed at its disposal.”® The United Nations
has not become party to human rights conventions but is bound by customary law
and may incur responsibility as an organisation in the event that the UN peacekeep-
ing forces violate these obligations.”

In many situations, Danish armed forces are deployed within the framework of a
peace operation under the military command of the United Nations, i.e., in which
the forces serve under the authority of a UN-appointed military commander who
refers directly to the United Nations and issues orders directly to subordinate units.

It is in such operations the United Nations lays down the relevant operational
procedures, RoE, etc., to ensure compliance with human rights with which Danish
forces must comply. The UN rules and procedures are generally consistent with
Denmark’s obligations. However, in certain cases, depending on the mission and the
tasks to be undertaken by the Danish contingent, these obligations will be specified
in national directives — for instance when the Danish obligations extend beyond
those imposed by the UN.

The ECtHR has exercised restraint in pronouncing judgments ordering Member
States to observe the ECHR in UN-led peace-support operations with reference to
the opinion that it would constitute disproportionate interference in the activities of
the United Nations as an organisation with primary responsibility for international
peace and security.

Following the Danish Military Penal Code $1 cf. §3, if Danish military personnel
violate the Danish Criminal Code or the Danish Military Penal Code during such
missions, the offence may fall within Danish criminal jurisdiction depending on the
circumstances. For more information, see Section 4.2 of Chapter 15.

55 Letter of 3 February 2004 from the UN Legal Counsel to the Director of Codification Division.

56 Draft Articles on the Responsibility of International Organizations, June 2011, A/CN.4/L.778, Art. 7.

57 1CJ Advisory Opinion of 11 April 1969, “Reparation for Injuries Suffered in the Service of the United Nations’,
para. 174.

58 Concerning ECHR, see ECtHR, Behrami and Saramati v. France and Others (App. No. 71412/01 and 78166/01) of 2 May 2007,
paras. 140-141 and para. 149.
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Section 5.5 below provides more information about the application of IHL in UN-led
operations. See also Section 2.5 of Chapter 12 for information about the deprivation
of liberty during such operations.

4.4
Human Rights Law in armed conflict

Itisa basic principle that HRL applies at all times. Fundamental human rights are not
dependent on the existence of an armed conflict or other exceptional circumstances.
Armed conflicts may naturally exert particular pressure on the rights of individuals,
such as the right to life, liberty, and security of person.

In some cases, during the adoption of human rights conventions, States have explic-
itly addressed the application of the rules in armed conflict or other special situations.
Some of the rights, therefore, incorporate a certain amount of flexibility.

Some human rights conventions provide for derogation from certain rights in cases
in which the internal security of the Member State concerned is seriously threatened.
The ECHR and the ICCPR are examples of this.”

Derogation implies that States Parties are allowed to derogate from certain rights

temporarily and generally. Moreover, a great number of rights, including freedom

of assembly, freedom of expression, and the right to respect for private and family

life, may be limited based on a specific individual assessment in special situations
— for example, when the security of the State is at risk.

Certain human rights are absolute and, therefore, are not be subject to derogation.
This applies, first and foremost, to the right to life (except with respect to deaths
resulting from lawful acts of war), the prohibition against torture or any other form
of cruel, inhuman or degrading treatment or punishment, slavery, and punishment
without law.®

As mentioned in Chapter 2, IHL is essentially only applicable in armed conflict.

In some cases, during armed conflict, there may be discrepancies between HRL and
IHL. One example is the protection under HRL of the right to life in contrast to the

59 ECHR, Art. 15(1), and ICCPR, Art. 4(1).
60 ECHR, Art. 15(2) and ICCPR, Art. 4(2). Under the CCPR, no derogation may be made from various additional rights, including
the right to freedom of religion, see Art. 4(2).

Chapter 3 - Overview of i i i law in mission areas 104




rules of IHL entitling combatants to take a direct part in hostilities.

However, HRL also complements IHL in a large number of areas. This is particularly
true of the fundamental guarantees that apply when persons are in the power of an
adverse party to a conflict.®' These fundamental guarantees are discussed in the
relevant chapters of the Manual along with other rights of persons held in Danish
custody.

Insofar as human rights are applicable outside the borders of Denmark, the Danish
armed forces are required, to the greatest possible extent, to interpret the two sets of
rules in a manner that ensures maximum consistency between them. This calls for an
in-depth analysis of the individual conflict and situation in the light of international
law, including an analysis of the applicable rules at the different stages of the conflict.

The intensity of hostilities may change, and the degree of area control may vary.
Therefore, it is not merely a question of identifying human rights of relevance to a

specific armed conflict when the first troops of a military contingent are deployed to

an international military operation. It must also be done on a continuous basis. This

assessment is made by the Danish Ministry of Defence on the basis of an on-going

assessment of the factual circumstances in the mission area, and the results are com-
municated through the chain of command to the deployed Danish unit.

4.5
Particularly relevant fundamental human rights

As mentioned above, ongoing analyses with respect to international law are needed
to identify the rights the Danish armed forces are obligated to observe with due
regard for the mission tasks and the special circumstances prevailing in the mission
area and the applicability of relevant human rights to the situation.

Below is a list of examples illustrating which human rights may be of relevance to
military operations. The list is not exhaustive, and other rights might therefore also
be relevant, depending on the situation.

In armed conflicts, this review will be supplemented by the list of fundamental rights
in armed conflict provided in Chapter 6.

61 Forinstance, AP |, Art. 75ff,, and AP Il, Arts. 4 and 5.
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1. The right to life, including the prohibition of the death penalty.®2

The right to life is naturally of relevance in military operations in which the use of deadly armed force is
authorised under certain circumstances. The right to life is a very broad phrase. It contains, for instance,
aspects related to the prohibition against the death penalty, the prohibition of the use of force by au-
thorities, and the duty to investigate suspicious deaths. All aspects are relevant when the obligation to
observe the right to life follows from one of the three “forms of jurisdiction” described above.

In operations in which none of the three conditions for jurisdiction is met, Danish armed forces must
respect the aspects of the right to life that are linked to their own use of force.®® Particular emphasis,
therefore, has been placed on these aspects, including the requirement of absolute necessity to save
one’s own or other persons'lives in cases in which deadly armed force is used against persons other than
combatants and civilians who take a direct part in hostilities in armed conflicts. This aspect of the right
is dealt with in more detail in Section 7.4 below in connection with the discussion of the framework for
the use of force in international military operations.

2. Prohibition against torture or any other form of cruel, inhuman, or degrading treatment or
punishment.*

This absolute prohibition primarily relates to the treatment by the Danish armed forces of persons
deprived of liberty and, therefore, is dealt with in more detail in Chapter 12 of the Manual. These are
deemed to be cases of personal jurisdiction*. The prohibition might also encompass obligations to
prevent acts of torture, etc., in any territory controlled by Danish armed forces.

3. Right to liberty and security of person.®®

Deprivation of liberty is permissible only if it occurs in accordance with the conditions prescribed by
law. This means, for instance, that the deprivation of liberty must be provided for in domestic law. The
measure also has to be necessary, i.e., proportionate to its purpose. In addition, deprivation of liberty
must be in accordance with one of the legitimate purposes (grounds for detention) listed in Article 5 of
the European Convention on Human Rights.

Limitations

In general, the territorial State is responsible for implementing legislation that gives the peace-support

forces and other relevant authorities the necessary statutory powers to conduct such deprivations of
liberty. In cases in which the State in question is under partial or total occupation, this duty will rest with

the occupying power. More information about the right of the occupying power to implement legisla-
tion with effect in the occupied territory is provided in Chapter 11.

Limitations on freedom of movement in the context of military operations

The right of individuals to move freely and to have the freedom to choose their place of residence will
often be challenged in States that are experiencing, or have experienced, disaster or conflict. Limitations
may be placed on the exercise of the freedom of movement and the freedom to choose one’s residence
that are in accordance with law and necessary for the purposes listed in Article 2 of Protocol 4 to the
ECHR, including the interests of national security or public safety.

62 See, e.g., UNDHR, Art. 3, ECHR, Art. 2, and CCPR, Art. 7.

63 Addendum 3.2.

64 See, e.g., UNDHR, Art. 5, ECHR, Art. 3, CCPR, Art. 7 and CAT.
65 See, e.g., UNDHR, Art. 12, ECHR, Art. 8, and CCPR, Art. 17.
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4. Right to respect for private and family life®®

Everyone has the right to respect for one’s private and family life, one’s home, and one’s correspondence.
The right may be relevant in all three forms of jurisdiction referred to in Section 4.2 above.

Limitations

Limitations may be imposed in accordance with the conditions prescribed by law and only when such
limitations are necessary in a democratic society in the interests of national security, public safety, or the
economic well-being of the country, for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of others.

Particular relevance in military operations
Interference in private and family life occurs relatively frequently in international military operations in
and outside of armed conflict. Such interference, for instance, may be in the form of:
«  Searches of persons, private homes, or vehicles
«  The use of private property for military camps or similar purposes in compliance with status
agreements
+  Obtaining or collecting personal data, including DNA or other biometric data* ¢
«  Destruction of or damage to private property in connection with movements of military troops
«  Interception of communications, i.e,, communications of a private nature, including wiretap-
ping and eavesdropping, monitoring of data traffic, etc.

5. Right to freedom of thought, conscience, and religion®®

Everyone has the right to freedom of thought, conscience, and religion. This right includes the freedom

— either alone or in community with others and in public or private — to manifest one’s religion or belief
in worship, teaching, practice, and observance. In relation to freedom of religion, the right implies, for
instance, that one may not be compelled to declare one’s religion and that one has the right to practise
or manifest one’s religion in different ways. For instance, this may be in prayer, clothing, and special
preparation of food, by preaching, propagating, and trying to persuade others to join one’s religion, by
participating in religious communities without undue State interference, or by assembling for worship
and other activities.

The rights will be of the greatest relevance in situations where territorial jurisdiction* exists, including
cases of belligerent occupation, but they might also have significance in cases of personal jurisdiction*.

Limitations

The right to freedom of religion may be subject only to such Limitations as are “prescribed by law and
are necessary in a democratic society in the interests of public safety, for the protection of public order,
health or morals, or for the protection of the rights and freedoms of others”. The interests of national
security cannot be used to justify such limitations.*

Special considerations for military operations

Respect for this right is often challenged when Danish armed forces deprive individuals of their liberty
but also in situations in which military operations may otherwise be said to interfere with the exercise of
the right — for instance, in connection with public holidays. More particularly, with respect to wearing

66 See, e.g., UNDHR, Art. 12, ECHR, Art. 8, and CCPR, Art. 17.

67 Charter of Fundamental Rights of the European Union of 18 December 2000, Art. 8.
68 See, e.g., UNDHR, Art. 18, ECHR, Art. 9, and CCPR, Arts. 18 and 19.

69 ECHR, Art. 9(2).
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particular clothing in the exercise of freedom of religion, headgear may be banned when and as appro-
priate in connection with access control or the taking of photographs for identity cards.”

If there are grounds for finding a threat to public safety, measures may be taken to interfere in the affairs
of a religious denomination to verify whether the denomination carries on activities that are harmful to
the population or to public safety.”!

6. Right to freedom of expression, assembly, and association’?

Everyone has the right to freedom of expression, freedom of peaceful assembly, and freedom of as-
sociation with others. In areas in which territorial jurisdiction is established, these rights apply on an
unrestricted scale, including the obligation of States to offer protection and ensure the exercise of such
rights. Where no territorial jurisdiction exists, the only criterion is that the rights must be respected by
the Danish armed forces. Limitations should be imposed only if it is necessary for the achievement of a
goal relating to the accomplishment of the military mission, typically for maintaining or restoring public
law and order.

Freedom of assembly implies that everyone is guaranteed the right to assemble peacefully. This human
right is highlighted here because military operations are often conducted in areas in which people as-
semble publicly to present their views on a variety of things relating to developments in the territorial
State. Freedom of expression, assembly, and association cannot be dealt with completely separately,
however, because freedom of assembly often supports the right of individuals to express themselves,
and freedom of association is illusory unless the members of the association have the opportunity to
come together and pursue the interests of the association.

Limitations

States may subject the exercise of freedom of expression to such limitations as are prescribed by law and
are necessary, for instance, in the interests of national security or public safety.” Limitations may also
be imposed on the exercise of the rights to freedom of assembly and association if such limitations are
prescribed by law and are necessary, for instance, in the interests of national security or public safety.”*

Special considerations for military operations

Occasionally, military forces are deployed to control demonstrations that threaten to develop into full-
scale riots and unrest. There are also occasionally circumstances in which military forces have to impose
limitations on freedom of assembly in areas plagued by particularly high levels of rioting and unrest.

7. Prohibition of discrimination

The prohibition of discrimination is embodied in various forms in various human rights conventions.”
The prohibition of discrimination centres extensively on how States effectively implement their human
rights obligations. States must therefore secure the enjoyment of all rights and freedoms without dis-
crimination on any ground such as sex, race, colour, language, religion, political or other opinion, nation-

70 ECtHR, Arac v. Turkey (Appl. No. 69037/01) of 23 September 2006, ECtHR in the Karaduman case (App. No. 44774/98) of 3
May 1993 and ECtHR, El-Morsli (Appl. No. 15585/06) of 4 March 2008.

71 ECtHR, Metropolitan Church of Bessarabia (Appl. No. 45701/99) of 13 December 2001, para. 113.

72 UNDHR, Arts. 19-20, ECHR, Arts. 10-11 and CCPR, Arts. 20-22.

73 ECHR, Art. 10(2).

74 ECHR, Art. 11(2).

75 See, e.g., UNDHR, Art. 7, ECHR, Art. 14, and CCPR, Arts. 2 and 26.
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al or social origin, association with a national minority, property, birth, or other status.”®

Limitations

There may be objective and reasonably justified grounds for discriminatory treatment. All people in
the same situation must be treated equally. Discrimination is allowed only if based on an objective and
reasonable justification.”” What considerations constitute such an objective and reasonable justification
depend on the right interfered with.

Special considerations for military operations

For instance, lawful discrimination could occur in mission areas in which conflicts take on, or have taken

on, an inter-ethnic character, and it therefore may be necessary to maintain separation of ethnic groups

in various contexts — for instance, in connection with elections, demonstrations, distribution of human-
itarian aid, or the like.

8. Persons with disabilities and prohibition of discrimination on the basis of disability™

Under the United Nations Convention on the Rights of Persons with Disabilities (CRPD), the States Par-
ties are obliged to ensure and promote the full realisation of human rights for all persons with disabil-
ities and to protect these persons against discrimination. Although the Convention, unlike most other
conventions, does not explicitly define its scope of application, it must be assumed to be particularly
relevant in cases of personal and territorial jurisdiction*. Moreover, in cases in which extraterritorial
jurisdiction is not established, the Convention must also be respected by the Danish armed forces to the
extent possible and appropriate in the context of the tasks assigned to the force on a particular mission.”

The Convention includes a provision aimed at “situations of risk’, including situations of armed conflict,
humanitarian emergencies, and the occurrence of natural disasters. This provision commits States, in
accordance with their obligations under IHL and HRL, to taking all necessary measures to ensure the
protection and safety of persons with disabilities.®

Particular relevance in military operations

In the above-mentioned situations of risk, various forms of interaction will occur that may also include
persons who have physical or mental disabilities with or without relation to the conflict.

Persons with disabilities may need special support in such situations. This support must be provided
primarily by the territorial State, but there may be situations in which the Danish armed forces should be
attentive to the specific needs of persons with disabilities. This applies, for instance, in evacuation situa-
tions in which impaired mobility can be remedied or in communications with the civilian population in
which steps must be taken to ensure that persons with disabilities are capable of engaging in dialogue
with the Danish armed forces.

9. Protection of children®!

The United Nations Convention on the Rights of the Child (CRC) gives primary consideration to the best
interests of the child. For the purposes of the Convention, a child means every human being under the

76 ECHR, Art. 14, and CCPR, Art. 26.

77 ECtHR, D.H.and Others v. The Czech Republic (Appl. No. 57325/00) of 13 November 2007, para. 175.
78 United Nations Convention on the Rights of Persons with Disabilities of 13 December 2006 (CRPD).
79 Addendum 3.3

80 CRPD, Art. 11.

81 United Nations Convention on the Rights of the Child of 20 November 1989 and its protocols.
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age of 18 unless, under the law applicable to the child, majority is attained earlier.®2 It may be difficult in
many situations to determine a young person’s age. In the absence of reliable documentation, if there
is uncertainty about a person’s age, the person must be presumed to be below the age of 18. States
Parties undertake, among other obligations, to ensure the survival and development of the child to
the maximum extent possible. The State undertakes to respect the right of the child to preserve family
relations. However, it may be necessary to separate the child from one or both parents. That may be the
case when one parent (or both parents) or the child in question is subjected to the deprivation of liberty.
See Chapter 12 for more information, for instance, about the duty of the State to notify relatives of the
deprivation of liberty of the family member(s) and to provide them with information concerning the
whereabouts of the family member(s).®* The CRC secures a wide range of other rights, giving concrete
expression to more general human rights from a child’s perspective.

The Convention also imposes obligations on States to rehabilitate former child soldiers. The State Parties
must take all appropriate measures to promote the physical and psychological recovery and social rein-
tegration of a child victim of any form of neglect, exploitation or abuse, torture or any other form of cruel,
inhuman, or degrading treatment, or punishment or armed conflict. Such recovery and reintegration
must take place in an environment that fosters the health, self-respect, and dignity of the child.?* The
obligation is of particular relevance in cases of territorial or personal jurisdiction.

Limitations

It is a basic principle that the State must recognise the rights of the child to freedom of expression,
freedom of assembly, and freedom of association and must also respect the freedom of the child to
manifest his or her religion. Limitations may be justified in special situations when justified by opposing
considerations. It is a common rule that the exercise of freedom of religion may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or
the fundamental rights and freedoms of others.®

Particular relevance in military operations

Danish armed forces will often be deployed to post-conflict areas in which children have been victims of
armed conflict, abuse, or exploitation. Their situation will often play a significant role for humanitarian
efforts and initiatives and will be a key focus of attention for States and civilian organisations, including
NGOs, in the civilian part of their stabilisation and reconstruction work. In a series of international op-
erations, Denmark has chosen to take part in civilian reconstruction efforts focusing on the conditions
of children. In some missions, the Danish Defence has helped establish the appropriate security frame-
work for the reconstruction of schools or other institutions for children. In a few operations, under the
auspices of CIMIC*, the Danish Defence has even been in charge of such projects — in particular, where
the security situation has not yet allowed civilian organisations to carry out such work. These choices
have been made as part of a coherent strategic approach to such efforts and not necessarily because
Denmark considered itself obliged to do so under international law or HRL. Nevertheless, Denmark’s pri-
orities are in line with the Convention on the Rights of the Child as well as with the rules of IHL in the area.

In addition, the rights of children may be particularly relevant to the armed forces, for instance, when
children and their parents are deprived of their liberty, wounded, or, perhaps, die in connection with
the use of force by Danish armed forces or, regardless of the use of force by Danish armed forces, when
children contact Danish forces for help to find their parents or other guardians. In such cases, the best
interests of the child must be secured by providing information to any remaining family members. In
situations in which children have no guardians, steps must be taken to establish contact with civilian

82 United Nations Convention on the Rights of the Child, Art. 1.

83 United Nations Convention on the Rights of the Child, Art. 9(4).
84 United Nations Convention on the Rights of the Child, Art. 39.

85 United Nations Convention on the Rights of the Child, Arts. 13-15.
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authorities in the territorial State or civilian organisations assigned to reunite the child with his or her
guardian, if applicable. If there is no guardian, authorities must be contacted to enable them to attend to
the best interests of the child during the temporary or permanent absence of the parents.®

10. Protection of women

The protection of women is high on the human rights agenda. A key instrument in this area is the United
Nations Convention on the Elimination of All Forms of Discrimination against Women to which Denmark
is a State Party.?” Another factor is the prohibition of discrimination on the basis of sex, which is dealt
with above. This Convention may be of relevance to all types of jurisdiction.

In addition to the conventions on women'’s rights, the UN Security Council has also placed the pro-
tection of women on the agenda primarily with a view toward preventing any form of gender-related
sexual violence. This initiative has resulted in the adoption of resolutions that turn the attention of States
and UN organs to this area.®®

Assaults of a sexual nature, such as rape, sexual slavery, enforced prostitution, forced pregnancy, forced
sterilisation, and any other form of sexual violence constitute war crimes.® Forced pregnancy may also
constitute a crime against humanity.”® For more information, see Chapter 6.

Particular relevance in military operations
The protection of women and respect for women’s integrity are of relevance in many different situations
in and outside armed conflict.

Where Danish jurisdiction applies, as described in Section 4.2.4 above, the responsibility to protect ex-
tends farther than in cases that do not fall within the jurisdiction of Denmark. In such situations, Danish
armed forces must effectively protect women against violence, for instance, by keeping women and
men separated during the deprivation of liberty. Guidelines for guards should be drawn up to direct
special attention to dignity and integrity issues. In addition, surveillance systems should be installed in
common areas, etc. For more detailed information, see Chapter 12.

In occupied territories, the responsibility to protect- besides more specific, practical protective meas-
ures in the form of law enforcement, etc. — may involve taking a closer look at the legislation of the
territorial State to ensure that the protection of women is duly reflected in its domestic law.

86 United Nations Convention on the Rights of the Child, Art. 20.

87 Executive Order No. 83 of 9 September 1983.

88 See, e.g., UN SC Resolution 2122 of 18 October 2013 aiming to Strengthen Women’s Role in All Stages of Conflict Prevention.
89 ICC Statute, Art. 8(b)(xxii) and Art. 8(e)(vi).

90 ICC Statute, Art. 7(2)(f).
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5.1
Introduction

IHL is essentially only applicable in armed conflict. This basic rule is subject to
some important exceptions, however.

Firstly, the regulation of certain weapons is applicable “in all circumstances’, i.e., in
armed conflict as well as in military operations outside the context of armed conflict.
See Chapter 9 on weapons for a more detailed discussion of this topic. Secondly, IHL
also includes provisions obliging States to ensure the implementation of conven-
tions in their domestic legal systems and to facilitate different types of education
and training in time of peace as described in Chapter 15. In relation to the use of
distinctive emblems, i.e., the Red Cross, the Red Crescent, and the Red Crystal, the
same restrictions on their use apply in time of peace, including in international mil-
itary operations outside of armed conflict.” Reference is made to Chapters 7 and 10.

When it is evident that a certain type of armed conflict exists and the parties have
been identified, an examination should be made as to:

1) Which relevant treaties each of the parties to the conflict are party to. In
NIACs, an examination must be made into the treaties to which each territo-
rial State is party. More detailed information is available below. An overview
of treaties of IHL and their application to the two types of conflict, including
the three sub-categories of NIACs, is provided at the end of this chapter.

2) Whether any customary international law is applicable to the conflict. This,
for instance, is important when a treaty does not apply to the specific conflict
because its application is subject to the condition that all States taking part
in the conflict have acceded to the relevant treaty and this condition has
not been met. However, parts of the convention may have become custom-
ary international law. All parties to armed conflicts are bound by custom-
ary international law, and the challenge in such cases, therefore, will be to
determine what constitutes the customary international law. See Section 5.4
below. In addition to these situations, conflicts may arise in which none of
the parties to the conflict is party to any relevant treaties. In such situations,

91 GCI, Art. 44, and AP |, Art. 6, respectively.
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the identification of applicable rules of customary international law is all the
more relevant.

5.2
International armed conflicts (IACs)

This section reviews the principal conventions to assist in a clarification of whether
the individual conventions are applicable in a specific conflict.

Hague Conventions (HC)

The Hague Conventions of 1907, including in particular 1907 HCIV and its annex:
Regulations concerning the Laws and Customs of War on Land, apply in all IACs in
which all parties to the conflict are party to them. The Conventions have achieved
widespread acceptance and, therefore, will be applicable in the vast majority of IACs.
Moreover, HCIV and its annex are today considered to constitute an instrument of
customary international law, the effect of which is that the rules are to be observed
regardless of whether one or more parties to the conflict have not acceded to them.

Geneva Conventions (GC)

The four Geneva Conventions are binding on States in relation to other States thatare
party to the Conventions.”> Every State in the world is party to the Geneva Conven-
tions, which therefore apply in all cases of IAC regardless of why or how the parties
have ended up in armed conflict or whether one or more of the parties actually fail
to comply with the rules.”” Common Article 3 (CA3) to the four Conventions has
the same universal status providing a minimum level of protection for all NIACs.

Additional Protocol I (AP I)

AP I to the Geneva Conventions applies to the same extent as the Geneva Conven-
tions.”* AP I has not achieved the same level of universal acceptance. As a conse-
quence, Denmark is not formally bound by AP I in relation to a party to a conflict
that is not also a party to the Protocol unless the party in question accepts the appli-
cation of the Protocol to a specific conflict.”

92 GC,CA2.

93 GC, CA 1.

94 AP, Art. 1(3).
95 AP, Art. 96(2).
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The study of customary IHL conducted by the International Committee of the Red
Cross finds that a very large part of AP I must be assumed to constitute customary
international law either in precisely or almost the same form as the form in which
the rules are set forth in the Protocol.

3.1 To avoid the difficult identification of customary international law in conflicts in which
one or more of the parties to the conflict are not party to the Protocol, Danish forces are re-
quired to comply with the provisions of the Protocol in IACs regardless of whether the other
parties to the conflict are party to it.*

As a general rule, AP | does not apply in NIACs unless the relevant conditions of the Proto-
col are fulfilled. This Manual, however, finds inspiration for certain obligations set forth in
AP | even though the basis for doing so in customary international law may be question-
able. Where this practice is followed, it is explicitly pointed out in a footnote with the text
“Addendum”.

Weapons conventions

THL covers a wide range of conventions that specifically prohibit or restrict the use
of certain weapons.

Some of these conventions apply to Denmark regardless of whether other parties
to the conflict are party to them. These primarily include:

Biological Weapons Convention of 1972%

Chemical Weapons Convention of 1993 (CWC)*®
Ottawa Convention on Anti-Personnel Mines of 1997%
Oslo Convention on Cluster Munitions of 2008.1%°

Other conventions are based on reciprocity in the same way as the Geneva Con-
ventions. This is true, for example, of the UN Weapons Convention of 1980 and its
protocols (CCW).1!

96 Addendum 3.4.

97 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin
Weapons and on their Destruction of 10 April 1972.

98 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their
Destruction of 13 January 1993.

99 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
Destruction of 18 September 1997.

100 Convention on Cluster Munitions of 4 December 2008.

101 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be

Excessively Injurious or to Have Indiscriminate Effects of 10 October 1980.
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During the peace conferences at The Hague during the transition from the nine-
teenth to the twentieth century, the parties adopted a series of conventions and

12 including declarations concerning the minimum weight of explosive

declarations,
projectiles'® and the prohibition on the use of expanding bullets."”* A common
feature of these standards is that they only apply when all the parties to an armed
conflict are party to the conventions in question. More information about the reg-
ulation of weapons in THL is provided in Chapter 9. It also appears that some of
these prohibitions and bans have gradually acquired the character of customary
international law in which case the requirement of reciprocal obligations under

treaty law ceases to apply.

Other IHL conventions

Additional Protocol ITI to the Geneva Conventions (AP IIT) was adopted in 2005
and introduces a new distinctive emblem. More information is available in Chap-
ter 7.1% The Protocol applies to the same extent as the Geneva Conventions, i.e., in
relation to those States that are party to APIIIL.

Similarly, the 1954 Hague Convention for the Protection of Cultural Property
(1954 Hague Convention) and its two Protocols apply to the same extent as the
Geneva Conventions, i.e., also in relation to the parties to the conflict that are party
to the Convention or have agreed to comply with the Convention in a specific con-
flict.'® Denmark is party to Protocol I to the Convention but is not yet party to
Protocol II.

5.3
Non-international armed conflicts (NIACs)

States have adopted far fewer rules regulating the conduct of NIACs in comparison
to IACs. Indeed, there has been — and still is — a tendency for States to consider
NIAC:s to be of an internal character. Therefore, States have traditionally perceived
the regulation of NIACs as a matter of domestic law rather than international law.
Various special rules have been adopted over time, however, and a description of

102 See, for instance, Hague Convention IV respecting the Laws and Customs of War on Land of 18 October 1907,
Art. 2.

103 Declaration Renouncing the Use, in Time of War, of certain Explosive Projectiles, signed at Saint Petersburg on 11 Decem-
ber 1868.

104 Declaration concerning Expanding Bullets, signed at the Hague International Peace Conference on 29 July 1899.

105 AP lIl to the Geneva Conventions relating to the Adoption of an Additional Distinctive Emblem of 8 December 2005.

106 Convention for the Protection of Cultural Property in the Event of Armed Conflict of 14 May 1954 and its two Protocols.
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when these rules are applicable to a specific non-international armed conflict is set
forth below. Then follows a presentation of international law rules applicable to both
international and non-international armed conflict. Finally, the section addresses
the contribution of other sources of international law to the overall regulation of the
behaviour of parties during NIACs.

Common Article 3 to the Geneva Conventions

In cases in which the Additional Protocols do not apply, only CA3 provides the basis
in treaty law for regulating NIACs — as far as the Geneva Conventions and their
protocols are concerned.

However, Common Article 3 (CA3) only contains a very basic level of protection for
persons taking no part in hostilities and for those who are placed hors de combat*,
as well as minimum humane treatment standards for all detainees.

Itis important that the parties endeavour to reach a common understanding of the
rules regulating an on-going armed conflict. CA3, therefore, calls on the parties to
establish such an understanding by a mutual effort — for example, by concluding an
agreement.'” There are several examples of such agreements and cases in which the
non-State party has notified its adversary of the rules that it considers itself bound by.

Example 3.1: During a NIAC between El Salvador and the FMLN rebel movement, FMLN
stated that the movement’s methods of combat would comply with both CA3 and AP II. The
statement was made after El Salvador had announced that the State did not consider itself
bound by AP Il in the conflict in spite of its ratification of the Protocol.'®

Furthermore, the provision opens up the possibility for an impartial humanitarian
organisation, such as the ICRC, to offer its services to the parties to the conflict.

CA3 applies in all NIACs.

Additional Protocol Il to the Geneva Conventions

AP II develops and supplements CA3 in cases of NIAC if:

1) the territorial State is party to the Protocol, as the territorial State is the State

107 GC, CA3(2).
108 ICTY Tadi¢ IT-94-1-T 1997, para. 107.
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in which the NIAC is taking place, and

2) the territorial State is itself party to the conflict, and

3) organised armed groups (OAGs) exercise control over part of the territory
of the territorial State in a way that enables them to carry out sustained and
concerted military operations from the territory, and to comply with the
Protocol.'”

3.2 Danish armed forces must comply with AP Il in transnational NIACs in which the territo-
rial State itself is party to the Protocol and the Protocol applies to the conflict following the
three requirements mentioned above.

Additional Protocol | to the Geneva Conventions (AP I)

AP Iincludes a special provision that makes the four Geneva Conventions and the
Protocol applicable to certain conflicts of a non-international character." These
situations include armed conflicts in which peoples are fighting against colonial
domination and alien occupation and against racist regimes in the exercise of their
right of self-determination, as enshrined in the Charter of the United Nations and
the UN Declaration on Principles of International Law concerning Friendly Rela-

tions and Co-operation among States.'"!

If an OAG believes that it meets the requirements of the above provision, the party
concerned must make a declaration to that affect, addressed to the depositary
State*, Switzerland."? Subsequently, the Protocol and the Conventions will be
equally binding on all parties to the conflict. This implies, among other things, that
the non-State party is granted the privileges of combatant status if the OAG meets
the requirements of Articles 43 and 44. More information is available in Chapter 5.
The provision has only very rarely been used.

Other conventions applicable in NIACs

A number of other IHL conventions are also applicable in NIACs. This is primarily
the case with respect to the regulation of weapons. More information is available
in Chapter 9 of the Manual.

109 APII, Art. 1.

110 AP, Art. 1(4).

111 UN General Assembly Res. 2625 of 24 October 1970.
112 AP, Art. 96(3).
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The Hague Convention for the Protection of Cultural Property (1954 Hague Con-
vention) is also applicable to a wide extent in NIACs. The Convention obliges States

to take various protective measures in time of peace as well as in times of armed con-
flict. The 1954 Hague Convention, therefore, distinguishes between rules applicable

inTACs and rules applicable in NIACs. In NIACs, the overall requirement of the 1954

Hague Convention to respect and protect cultural property applies.'”* Denmark is

bound by the Convention for the Protection of Cultural Property in transnational

NIAC:s even if the territorial State has not acceded to the Convention.

The 1907 Hague Conventions are only applicable in IACs. The vast majority of the

rules have no relevance to NIACs. This is the case, for instance, for rules govern-
ing the treatment of prisoners of war, belligerent occupation, and neutrality. A few
rules of the Regulations concerning the Laws and Customs of War on Land (1907
Hague Regulations), however, have been manifested as customary international

law with effect in all types of armed conflict.'** This Manual identifies and includes

these rules where relevant in various chapters.

5.4
Customary international law in armed conflicts

5.4.1 Study on Customary IHL of the ICRC (SCIHL)

The International Committee of the Red Cross (ICRC) worked for a decade to iden-
tify customary law in the field of IHL. Published in 2005, the report identifies a total
number of 161 rules of customary law across all aspects of IHL. In the view of the
ICRC, these 161 rules must be deemed to constitute customary international law
that is binding on all parties to IACs. The study also discusses whether, in the view
of the ICRC, each rule concerned must also be deemed to apply in NIACs.'

The report has been the subject of some criticism: for instance, in relation to the
method used to identify customary international law, as well as the precise word-
ing and, consequently, scope of the individual rules, especially in cases in which
the ICRC has chosen to formulate the rule of customary law differently from the
rule of treaty law. In a number of cases in which a rule of treaty law exists (typically,
applicable to IACs), the ICRC has found support for the conclusion that the rule of
customary international law is more far-reaching. In some of these cases, this Man-

113 1954 Hague Convention, Art. 19.
114 1907 Hague Regulations, Section Il on “hostilities”.
115 Henckaerts and Doswald-Beck: “Customary IHL’, ICRC 2005.
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ual has chosen to use formulations in conformity with the rules of treaty law where
the proof is not sufficiently clear to show the development of a rule of customary
international law that is binding on States to a wider degree.

This Manual refers to the SCIHL as an indication of the customary international
law nature of rules while giving due consideration to and taking into account well-
known objections to the validity of the individual rules. Footnote references to the
SCIHL may be seen as an indication that the SCIHL has identified a rule of impor-
tance but should not be taken as a sign that the Manual necessarily reflects the
obligation in the area.

5.4.2 Thematic manuals

In recent years, a tradition of preparing thematic “manuals” (thematic manuals)
has slowly emerged in areas of particular topicality and relevance. These manuals
should not be confused with national military manuals like this one. The thematic
manuals may be seen as an attempt to improve the tools at the disposal of parties
to armed conflicts in areas in which international law is not particularly precise or
well developed.

Thematic manuals are often prepared in collaboration between States and non-gov-
ernmental organisations or universities with the assistance and support of distin-
guished experts in the relevant field. Thematic manuals have, in and of themselves,
no binding force in international law but are an attempt to compile rules already
in force within a given area.

In the following, the most important manuals, which may be useful tools in the work
to identify applicable international law in a particular area that is not fully covered by
this Manual, are introduced. The manuals do not have the status of sources of law in
international law. In some cases, they have been met with scepticism from various
quarters, including Denmark. Therefore, advice and guidance should be obtained
prior to the implementation or other use of material from such manuals.

San Remo Manual on International Law Applicable to Armed Conflicts at Sea
of 12 June 1994 (SRM).""® The Manual contains a compilation of existing treaty
and customary law in the field. It applies not only IHL but also the United Nations

116 International Institute of Humanitarian Law: “San Remo Manual on International Law Applicable to Armed Conflicts at Sea’,
1994
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Convention on the Law of the Sea, international obligations under environmental
law, and the regulation of the airspace over oceans in international law. The Manual
provides a valuable contribution to international law pertaining to naval operations
in armed conflicts and has been used in this Manual’s discussion of the subject in
Chapter 14.

Air and Missile Warfare Manual of 2009 (AMWM)!Y is as essential to air warfare
as the San Remo Manual is to naval warfare. The Manual endeavours to describe
rules of international law already in force. In addition, this manual is an excellent
reference work for use in air operations during armed conflict. Chapter 13 presents
the core rules in the manual.

Tallinn Manual on the International Law Applicable to Cyber Warfare of 2013
(CWM)."® The Manual describes in 95 rules how existing international law has an
impact on cyber warfare. The IHL we know today has evolved on the basis of our
experience of kinetic warfare — the physical use of force. The manual seeks to apply
the existing rules to cyber warfare but also covers rules on State sovereignty and right
to use force, State responsibility, and neutrality. The field is highly topical and must
be expected to grow in relevance. For more information about CNO*, see Section
3.10 above and the relevant individual chapters of the Manual.

San Remo Manual on NIAC (SRM-NIAC).!'* In common with the other thematic

manuals, this Manual seeks to provide a comprehensive and coherent presenta-
tion of applicable international law. The rules on NIAC may be difficult to capture

because case law and customary law account for a very substantial part of the overall

legal basis. This manual is mainly used alongside the Study on Customary IHL of
the ICRC in the attempt to identify applicable law in NIACs.

5.4.3 Other central documents

Montreux Document on Private Military Companies during Armed Conflict.'*
The document is the result of a collaboration between the ICRC and Switzerland.

117 Harvard Program on Humanitarian Policy and Conflict Research:“Manual on International Law Applicable to Air and Missile
Warfare’, 15 May 2009.

118 NATO Cooperative Cyber Defence Centre of Excellence: “Tallinn Manual on the International Law Applicable to Cyber
Warfare’, 2013.
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International Institute of Humanitarian Law: “The Manual on the Law of Non-International Armed Conflicts’, San Remo,
2006.
120 ICRC and Switzerland: “The Montreux Document on Pertinent International Legal Obligations and Good Practices for

States Related to Operations of Private Military and Security Companies During Armed Conflict’, 17 September 2008.
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The document addresses, in two parts, the international law challenges associated

with the growing tendency for States to use private military and security compa-
nies. The first part outlines the rules of international law already applicable in the

area, whereas the second part contains various recommendations or best practices.
Denmark has officially given its support to the document.

Copenhagen Principles and Guidelines on the Handling of Detainees.'*! In 2007,
based on the experience gained from contemporary military operations, the Dan-
ish Government took the initiative to identify common guidelines and principles

for how to handle detainees in complex, multinational military operations during

NIACs. The result is a consensus document identifying general, common guidelines

in this area. More information is available in Chapter 12.

ICRC’s Interpretive Guidance on the Direct Participation of Civilians in Hostil-
ities.'” Contemporary armed conflicts imply a renewed focus on the participation

of civilians in hostilities. Civilians forfeit their protection when — and for such time

as — they take a direct part in hostilities. But who can actually be considered to be

civilians, what activities are construed as taking a direct part in hostilities, and what

is the legal effect of this? With this document, the ICRC assists in interpreting the

existing rules in the area. The document makes a significant contribution towards

clarifying the conditions for the loss of protection for civilians. For more informa-
tion, see Chapter 5.

5.5
Application of IHL in operations under UN military command
and control.

As described in Section 3.4.3 of Chapter 2, missions under the military command
of the UN may involve situations in which the United Nations, as an organisation,
acts as a party to the conflict. In some cases, the specific circumstances could result
in Denmark becoming a party to the same conflict.

In 1999, the UN Secretary-General at the time, Kofi Annan, issued a bulletin with
directives to UN forces to be applied when such forces are engaged in armed conflict
as combatants.'” The bulletin was primarily issued to ensure a uniform approach to

121 “Copenhagen Principles and Guidelines on the Handling of Detainees in International Military Operations’, 12 October
2012.

122 ICRC: "Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL, May 2009.

123 UN Secretary-General’s Bulletin on the Observance by United Nations Forces of IHL, 12 August 1999.
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the fundamental principles and norms of THL.

As a general rule, Danish forces taking part in UN operations are required to meet
the same obligations as those applicable in other types of operations. At the same
time, however, the bulletin serves as a set of administrative regulations and, con-
sequently, must be complied with by UN forces. In some places, the bulletin lays
down stricter rules — for instance, in relation to the use of incendiary weapons and
booby-traps. The individual chapters of this Manual, therefore, contain references to
the provisions of the bulletin in order to facilitate the work involved in determining
the applicable rules of international law when Danish armed forces are deployed to a
specific mission under UN command. In practice, these conditions will be dealt with
in greater detail in the legal basis of the mission and implemented in UN procedures,
including in RoE and other mission-specific directives.

6. Mission-specific agreements

6.1
Introduction

Prior to or in connection with the deployment of Danish armed forces to a new
mission, it will be necessary to enter into bi- or multilateral agreements. The purpose
may be to regulate the legal status of the international force within the territory of
the receiving State, to implement armistice agreements, to establish control regimes,
or the like.

Such agreements are quite common in operations taking place outside armed con-
flict. However, agreements on the specific conditions governing Danish military
operations within the territory of a State will also be relevant in situations in which
a State has requested other States to provide assistance in fighting an insurgent group
(transnational NIACs). See below for a description of the legal status of the force in
the territory of a foreign State.

Inan IAC, there is no inherent basis for negotiating such agreements with the oppos-
ing party to the conflict. However, IHL encourages the parties to IACs as well as in
NIAC:s to enter into agreements on special protection, etc. For more information,
see Chapter 6.
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There have been a few cases of NIACs in which the circumstances engendered a
need to secure an agreement with the receiving State on conditions related to the
handling of persons deprived of liberty. Such a need may arise for various reasons
— for instance, to ensure a mutual understanding of applicable international law for
the treatment of detainees transferred by Denmark to the State concerned and to

establish a procedure for retransfer, supervision, etc.'**

In most cases, there will also be a need to conclude agreements between the various
troop-contributing nations. Such agreements are often of a highly technical nature.
They regulate working relations between the troop-contributing nations, including
specific provisions on command conditions, logistics, signal conditions, etc., and
also lay down the basic principles for aligning expectations between or among the
States.

Such agreements are referred to as Memorandums of Understanding (MoU), tech-
nical arrangements (TA), or supplementary agreements/arrangements. The latter
two types are often used as instruments to set forth the details of more general
agreements. Incidentally, these agreements will often have no binding force in
international law but will strictly be commitments by the relevant authorities of the
collaborating states with respect to the conditions mentioned. Such agreements are
typically concluded in connection with all international deployments.

Finally, and particularly in connection with UN missions, status of mission agree-
ments are entered into — also referred to as SOMAs. A SOMA is an agreement
relating to the mission itself and to the status of the mission in the territories of
the receiving States. SOMAs may be of relevance to the Danish armed forces. For
instance, it has been agreed that personnel and/or materials forming part of the
forces are required to be in uniform or/and display a distinctive emblem and be able
to provide proof of identity verifying that they belong to the force. Such personnel
and/or material will also have the benefits of the special privileges and immunities
accorded to members of the force.

124 See, e.g.,"Memorandum of Understanding between the Ministry of Defence of the Islamic Republic of Afghanistan and
the Ministry of Defence of the Kingdom of Denmark concerning the Transfer of Persons between the Danish Contingent
of the International Security Assistance Force and the Afghan Authorities” of 8 June 2005. The ICRC is likely to enter into an
agreement with the receiving State on the organisation’s access to visit persons deprived of liberty. This is also covered by

the above-mentioned MoU.
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6.2
Status in international law of Danish forces
in the territory of a foreign State

On one hand, any person physically present in the territory of a State is required
to comply with the law of the territorial State. That requirement also extends to the
armed forces of a foreign State.

On the other hand, a State and its representatives enjoy some form of immunity. It
follows from the principle of sovereignty in international law that representatives of a
State essentially cannot be prosecuted for official acts in the territorial State, i.e., acts
performed or opinions expressed in an official capacity. This principle also applies
to Danish soldiers deployed as representatives of the Danish State, for instance, in
UN-led operations. The extent of this immunity from prosecution, however, is
characterised by significant ambiguity. For instance, it may be unclear what acts
are deemed to be performed in an official capacity, to what extent certain types of
criminal offences are excluded from this principle, and how the group of protected
persons could be more precisely delimited. Moreover, certain treaties provide for

ad hoc waivers of immunity.'*

Specifically in relation to armed conflicts, these two principles are subject to cer-
tain modifications and qualifications, including with regard to prosecution for war
crimes.

When Danish armed forces are deployed to the territory of a foreign State, therefore,
the forces are required to comply with the law of the receiving State, but the right
of the territorial State to prosecute such forces for any offences they may commit is
subject to limitations. Acts committed by Danish armed forces fall within Danish
criminal jurisdiction.'*®

Compliance with all laws of territorial States presents a catalogue of logistical and
operational challenges, for instance, in the following areas:

To what extent are members of the Danish forces allowed to carry arms in
the receiving State, and what rules follow from the receiving State’s law on
the use of force?

Is the troop-contributing nation required — for the purpose of paying cus-

125 See, e.g. ICC Statute, Art. 27.
126 Sections 6-12 of the Danish Criminal Code and section 5 of the Danish Military Penal Code.
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toms duties, taxes, and charges — to declare the value of material and supplies

imported into the receiving State in accordance with the receiving State’s

normal rules of law?

On what conditions are the troop-contributing nations allowed to use the

resources that are available in the receiving State? This includes facilities for
quartering, camps, depots, checkpoints, etc., supplies of water, heat and elec-
tricity, and other necessities.

Does the deployed international force enjoy freedom of movement, or are

the law enforcement agencies of the receiving State entitled to interfere with

this freedom?

How are claims for compensation against the deployed force determined and

settled, including in cases in which the injured party or parties are civilian

persons in the receiving State?

To what extent may Danish forces use the receiving State’s electromagnetic

spectrum and computer network and pursuant to what conditions?

What jurisdiction do the receiving State’s law enforcement agencies exercise

over the personnel of the deployed contingent and under which specific cir-
cumstances?

What steps should be taken in the event of disagreement on the resolution

of these questions?

These and other questions relating to the legal status of Danish armed forces in the
receiving State may be resolved in different ways before or during deployment. The
following sub-sections offer a general presentation of the most relevant instruments
used to resolve these questions. Section 6.4 below outlines the legal position in cases
in which no agreement has (yet) been concluded on this issue.

Sending and receiving States sometimes enter into Status of Forces Agreements
(SOFAs) to find an appropriate balance between considerations of the sovereignty
of the receiving State and the desire to achieve maximum operational flexibility for
accomplishing the military mission. Such an agreement is a compromise that can
only be reached when the parties are prepared to cooperate on such matters.

6.2.1 Operations under UN military command and control
States that deploy personnel in the form of individuals or actual troop contingents
to peacekeeping operations deploy personnel to the UN as an international organ-

isation. Such UN-led operations are conducted in accordance with various general
basic rules of international law relevant to the legal status of the UN force in the
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territories of the receiving States.

These basic rules are applicable when the UN exercises military command and
control of the mission as opposed to cases in which the UN Security Council has
mandated an operation that is subsequently carried out under NATO’s military
command or a coalition command.

Special protection of UN forces under international law

It follows from Article 105 of the Charter of the United Nations that the UN must
enjoy in the territory of each of its Member States such privileges and immunities
as are necessary for the fulfilment of its purposes.'”” Representatives of UN Member
States as well as UN officials must similarly enjoy such privileges and immunities as
are necessary for the exercise of their UN-related functions.

This very general provision reflects a desire to commit the Member States to sup-
porting the activities of the UN by recognising a certain level of special protection,

which in this context takes the form of immunities and privileges.

1946 Convention on the Privileges and Immunities

of the United Nations

The question concerning the content of Article 105 of the Charter has been elabo-
rated by the Convention on the Privileges and Immunities of the United Nations.
28 Article VI of the Convention is of greatest relevance to Danish troop contingents

in UN-led operations.'? The provision states that “experts performing missions for
the United Nations” are accorded immunity from personal arrest or detention and

from seizure of their personal baggage. At the same time, such experts are accorded

immunity from prosecution based on words written or spoken and all acts per-
formed by them in their official capacity.

The commander and staff of the mission are assumed to be regarded as “experts on
mission” within the meaning of the Convention.'** This means in practice that mis-
sion staff are protected under the Convention, whereas the individual national

127 UN Charter, Art. 105.

128 Convention on the Privileges and Immunities of the United Nations of 13 February 1946, acceded to by Denmark on 10
June 1948.

129 Art.Vl, section 22 et seq., of the Convention.

130 1CJ Mazilu Case (Advisory Opinion) 1989, para. 48.
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contingents in the form of units, for instance, do not enjoy this protection. The
question has not been finally resolved, however, and will eventually have to be set-
tled on an ad hoc basis between the UN and the receiving State if such a situation
should arise.

Such national troop contingents may be covered by a mission-specific SOFA con-
cluded as a supplement to the 1946 Convention, see below.

1994 Convention on the Safety of United Nations

and Associated Personnel 3*

In the wake of a series of attacks against UN forces—for instance, in UN missions in
Rwanda and Somalia, the United Nations took the initiative to draft a convention
that formally protects the UN and associated military personnel in peace-support
missions under the military command of the UN from attacks or any other action
that prevents the forces from discharging their mission."”> While Denmark is party
to the Convention, it has generally received limited acceptance.'*

In 2005, an Optional Protocol to the Convention was adopted, extending the scope

of protection under the Convention from peace-support operations to include other
operations established by a competent UN organ. For instance, now the Convention

also applies to the delivery of emergency humanitarian assistance and peace-build-
ing initiatives of a more political, development-oriented, or humanitarian nature,
i.e., also in cases in which the personnel in question do not fall within the category
of actual UN personnel."**

UN SOFA model

The UN General Assembly has adopted a model SOFA for use in military operations
under the command of the United Nations.'* This is only a model or template that
can provide a basis for mission-specific agreements. In other words, the model does
not apply without an agreement between the receiving State(s) and the UN, but it

131 UN Convention on the Safety of United Nations and Associated Personnel of 9 December 1994.

132 Art. 7 of the Convention.

133 As of 19 November 2014, there are 91 States Parties to the Convention, and 28 States Parties to the Protocol, including
Denmark.

134 Optional Protocol to the Convention on the Safety of United Nations and Associated Personnel of 8 December 2005.

135 UN General Assembly document A/45/594, "Model Status of Forces Agreement for Peacekeeping Operations” of 9 October
1990.
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provides a basis for additional negotiations. In some cases, the Security Council
has referred to the model in resolutions establishing new military operations. The
purpose of such references is to oblige receiving States to accept the model as a
transitional solution until a mission-specific SOFA is in place.'* The model should
not be confused with the model that exists for an agreement between the UN as an
organisation and troop-contributing nations on the conditions for attaching per-

sonnel and equipment to peacekeeping operations.'*’

138

The European Union has adopted a similar SOFA model for EU-led operations

and for EU-led civilian crisis management missions.'*

It is common practice for the UN to try to enter into a SOFA with the receiving
State. The agreement will usually be based on the UN SOFA model referred to above.
The UN missions in the Congo (ONUC), Cyprus (UNFICYP), Western Sahara
(MINURSO), Ethiopia/Eritrea (UNMEE), and the former Yugoslavia (UNPRO-
FOR) are all examples of missions in which the UN has concluded such mission-spe-
cific status of forces agreements. There are also cases, however, in which it has not
been possible to conclude a mission-specific SOFA. That might occur, for instance,
in situations in which the receiving State has completely or partially collapsed and
simply does not have the State apparatus necessary for entering into agreements of
this nature. The situation in Somalia in connection with the UNSOM II mission is
one example of this.

The status of forces agreements establish a clearly defined basis for the legal status of
the UN force in the territory of the receiving State. When a SOFA has been entered
into, all UN personnel are covered — including national troop contingents.

Even if a SOFA is concluded on the basis of a UN model, the mission-specific agree-
ments may vary in content.

For instance, the UN SOFA model contains provisions on

Respect for the law of the receiving State

136 For instance, UN SC Resolution 1320 of 15 September 2000, para. 6, on the situation in Ethiopia and Eritrea.

137 UN General Assembly document A/46/185,"Model Agreement between the UN and Member States Contributing Person-
nel and Equipment to UN Peace Keeping Operations” of 23 May 1991.

138 Draft Model Agreement on the Status of EU-led Forces between the EU and the Host State of 20 July 2007, ed.on 5

September 2007.

Draft Model Agreement on the Status of EU Civilian Crisis Management Missions in a Host State (SOMA) of 15 December

2008.
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“Respect for” does not oblige the UN force to observe any law or regulation at all times (Article 6). The UN
force is entitled to take all appropriate measures to ensure the accomplishment of the mission assigned.
This does not imply any authorisation to breach the obligations under HRL, but any mission may engen-
der operational needs to act in violation of, for instance, traffic regulations.

Right to prosecute

The right to prosecute personnel for any offences they may have committed lies exclusively with the
sending State. However, this right does not extend to civil lawsuits relating to incidents in which the
violation in question is committed by personnel outside their official capacity (Articles 46 and 47(b)). The
regulation is in keeping with the basic principle of State immunity under international law as described
in Section 4.1 above.

Example 3.2: During a deployment to Eritrea (UNMEE) in 2000, some of the Danish soldiers
had been granted off-duty time (R&R). The soldiers went to the city of Massawa and took ac-
commodation at a local hotel. Here, they engaged in relations with local women in violation
of an applicable prohibition of fraternisation. Moreover, they had disturbed the public order
by playing loud music and engaging in other noisy behaviour. The Danish Military Prosecu-
tion Service (MPS) investigated the case and found some of the soldiers guilty of an offence
against the Danish Military Penal Code, which resulted in a fine.

At that time, no SOFA had been concluded for UNMEE. If the SOFA model had been adopted,
the relevant Danish prosecution service (in this case, MPS) would have been the only party
entitled to institute criminal proceedings against the soldiers. Since the matter was not relat-
ed to the official duties of the soldiers, however, local courts would have had jurisdiction to
hear and determine a civil action, if applicable. Even in cases that fall within the jurisdiction
of a local court, the SOFA model contains specific rules on attendance in court and on the
entitlement of the force commander to be consulted about whether or not the violation is
related to official duties (Article 49).'4°

Enforcement

Restrictions on the right of the receiving State to enforce laws and regulations. These restrictions are
closely related to the necessary freedom of movement enjoyed by the members of the force in their
endeavours to discharge the mission assigned (Articles 12-14).

Taxes, duties, charges, and tolls

Material, equipment, and supplies related to the mission are exempt from the payment of taxes, charges,
tolls, and customs duties of any kind to the receiving State. No exemption may be claimed for charges
for services rendered (Articles 14 and 15).

Facilities

The receiving State undertakes to place facilities, areas, and buildings at the disposal of the force and
to ensure that the force has access to existing supplies and services as well as local personnel (Articles
16-22).

Claims for compensation
Procedure for handling claims for compensation as a result of harmful acts committed by the UN force.

140 Annual Report 2001 of the Danish Military Prosecution Service, page 42.
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Entry, residence, and departure

All personnel and material related to the mission must have the right to enter into, reside in, and depart
from the receiving State. All such personnel are exempt from passport and visa regulations, etc., but are
required to have an individual or collective movement order as well as a personal identity card issued
by the UN (Articles 32-34).

Right to wear uniform and carry arms (Article 37).

Discipline and good order in the UN force

The force commander must take appropriate measures to ensure the maintenance of discipline and
good order among members of the force. This includes a duty to enforce such discipline and order by
using military police, who are allowed to exercise powers of arrest (Article 40).

Deceased members
Jurisdiction over deceased members of the force lies with the State of origin of the soldier/crew member.

6.2.2 NATO-led operations

In 1951, in connection with the establishment of the alliance, NATO’s Member States

adopted a SOFA, which is applicable to all NATO operations conducted within the

territories of Member States.'*! Concurrently with the conclusion of Partnership for

Peace Agreements (PfP) with non-NATO States, a growing need emerged to pre-reg-
ulate military NATO/PfP presence-also in the territories of these P{P States. Such

an agreement was made available for ratification, acceptance or approval in 1995,
so that the NATO SOFA is also applicable within the territories of all P{P States that

have become party to the agreement.'*? A few PfP States have made their ratification

subject to reservations. For instance, Russia has insisted that the presence of NATO/
PfP States in Russian territory should be subject to visa requirements.

In addition, SOFAs have been adopted to regulate the status of NATO military head-
quarters'* and the status of personnel attached to or associated with these military
headquarters when such personnel are in the territories of P{P States,'** and another
agreement has been adopted on the status of representatives of non-NATO/PfP
States participating in meetings and other activities at NATO military headquar-
ters.'* These agreements are not discussed in more detail here.

141 Agreement between the Parties to the North Atlantic Treaty regarding the Status of their Forces of 19 June 1951.

142 Agreement among the States Parties to the North Atlantic Treaty and the Other States Participating in the Partnership for
Peace regarding the Status of Their Forces (PfP SOFA), done at Brussels on 19 June 1995.

143 Protocol on the Status of International Military Headquarters set up Pursuant to the North Atlantic Treaty, done at Paris on
28 August 1952.

14

N

Further Additional Protocol to the Agreement among the States Parties to the North Atlantic Treaty and the other States
Participating in the Partnership for Peace regarding the Status of their Forces, done at Brussels on 19 December 1997.

145 Agreement on the Status of Missions and Representatives of Third States to the North Atlantic Treaty Organization, done at

Chapter 3 - Overview of i i i law in mission areas 130



The purpose of the agreements is to pre-regulate the legal status of the States’ military
forces when they are physically present in the territories of other States in connection
with a NATO operation. These SOFAs, therefore, apply automatically when Danish
military forces are physically present in the territory of another NATO/PfP State.
This is true regardless of whether their presence involves travelling in an official
capacity, exercise activities, or an international operation.

It is not an infrequent occurrence that Danish forces are physically present in the
territories of other NATO/P1P States in connection with international missions, and
these agreements have created a basis for determining the legal status of the mem-
bers of forces taking part in numerous international operations over the years and
continue to do so.

Below is a general description of the key provisions of the NATO SOFA.

Identification

Military personnel are generally required to carry a personal identity card (military identity card) and
an individual or collective travel order to be presented on demand in connection with the crossing of
borders, including at airports or ports of call for Danish marine vessels.'* Members of armed forces
are usually required to wear uniform. This implies, for instance, that units or formations of a force must
always be in uniform when crossing a border. In addition to their registration number, military vehicles
must carry a distinctive nationality mark — for instance, a flag.'”

Respect for the law of the receiving State

The law of the receiving State and the SOFA must be respected. It is the duty of the sending State to take
necessary measures to ensure that the forces meet this requirement.'*®

Weapons

Members of Danish forces may carry arms in the receiving State in compliance with their Danish orders
thereon.'®

Brussels on 14 September 1994.
146 NATO SOFA, Art. Il1(2).
147 NATO SOFA, Art. V.
148 NATO SOFA, Art. Il
149 NATO SOFA, Art. V1.
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Entry and departure

On entering or leaving the territory of a receiving State, members of a force are exempt from the pass-
port, visa, and immigration regulations of the State concerned. The receiving State may, however, have
established other forms of registration requirements for military forces entering its territory in which
case such requirements must be met.'°

Jurisdiction*®*

The rules regulating the distribution of jurisdiction under the NATO SOFA reflect the equal bargaining
position of States when the agreement is entered into.

In this context, a distinction is made among three aspects of jurisdiction. One concerns the right to
legislate. This will not be addressed in more detail here since it is not affected by the status of forces
agreement. The second aspect of jurisdiction concerns the right to prosecute for offences against the
law of the State, and the third aspect concerns the right to enforce applicable law, including the right
to arrest persons, conduct searches, or interfere in any other manner with the rights and freedoms of
individuals. The two latter types of jurisdiction are dealt with in the SOFA.

The right to prosecute is distributed between the sending and receiving States in the SOFA as follows:

The sending State has exclusive jurisdiction over offences that are only punishable under the law of the
sending State. The reverse is true of offences that are only punishable under the law of the receiving
State, including espionage or treason.

In situations in which both States essentially have the right to exercise jurisdiction (concurrent jurisdic-
tion), it is agreed that the sending State has the primary right to prosecute offences committed against
another member of the contingent of the sending State. The sending State also has the primary right to
prosecute for offences arising out of any act or omission in the performance of an official duty. In other
cases, the receiving State will have the primary right to exercise jurisdiction.

If the State having the primary right decides not to prosecute, this right will pass to the other State. If,
for instance, the receiving State has the primary right to prosecute but Denmark requests permission
to take over the case for reasons of principle, the receiving State must give sympathetic consideration
to such a request. Denmark will often make efforts to exercise jurisdiction over Danish soldiers and has
often been successful.

Example 3.3: Danish forces are deployed to Albania pursuant to Albania’s request for Den-
mark’s support to deal with the many refugees flowing into the country in the wake of the
Kosovo conflict. Since Albania is a PfP State, the NATO SOFA automatically applies to NA-
TO'’s presence in the country. During a vehicle patrol, a Danish soldier collides with a civilian
person, who dies. There is much to suggest that the speed of the vehicle was nearly 50%
above the speed limit at the time of collision. Denmark has primary jurisdiction to prosecute
because the collision took place in the performance of an official duty. Denmark decides to
exercise jurisdiction by instructing the Danish Military Prosecution Service (MPS) to initiate
an investigation.

The right to enforce the law has significance for the work undertaken by both the MPS and the military
police in relation to investigating any possible criminal offences committed by Danish military person-
nel as well as for all deployed military personnel. This is because the rules applicable here also concern

150 NATO SOFA, Art. lll.
151 NATO SOFA, Art. VII.
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the question of whether Danish deployed soldiers/crew members must accept intervention by the re-
ceiving State’s law enforcement agencies, including the police or military police. In the SOFA, the right
to enforce applicable law is distributed as follows:

States undertake to provide mutual assistance in the arrest of personnel and other investigative meas-
ures that fall within the other State’s jurisdiction to prosecute. If the receiving State has the primary right
to exercise jurisdiction, an arrested person must remain in Danish custody until charged by the receiving
State. If a Danish soldier is sentenced to imprisonment in the receiving State, the receiving State must
give sympathetic consideration to a Danish request that the soldier be allowed to serve the sentence
in Denmark.

Danish military forces, including the camp commander and the Danish military police, have the right
to patrol Danish camps in the receiving State. They have the right (and duty) to maintain discipline and
good order in the area. In this respect, a Danish camp is a camp under Danish command even if soldiers
from other nations are also present in the camp.

On the other hand, the SOFA contains no rules on the right to exercise law enforcement jurisdiction over
members of the military personnel of other sending States. However, the provision on camp patrol and
the maintenance of discipline and order in such camps also implies the possibility that a sending State
operating a multinational camp could have the right to take all necessary measures to maintain order
in the camp area-also in relation to personnel from other States. Such conditions should, perhaps, be
regulated in more detail.

Outside camp areas, military police may operate only to the extent necessary to maintain discipline
among the forces of the sending State and only by agreement with local law enforcement agencies-typ-
ically, a local agreement with the chief of police.

Claims against members of the Danish forces52

The NATO SOFA contains extremely detailed rules on the resolution of disputes over compensation aris-
ing out of the tortious acts of the sending State’s military forces that have caused damage to public and

private property. This includes a principle of a triviality limit and a distribution of the financial burden.
Below is an outline of the rules most frequently used in this context.

The rules provide that, in general, the States must waive all claims for damage to any property owned
by the armed forces if such damage was caused by an employee of the armed forces of the other State
in the execution of his duties. A special rule is provided for damage from the use of vehicles, aircraft, or
vessels owned (or chartered) by the armed forces of the other State: Claims must be waived if the dam-
age was caused while the means of transport was being used (regardless by whom) in the execution of
official duties.

Disputes over claims for compensation for damage to other State property must be settled by arbitra-
tion when the claims exceed a lower threshold of DKK 9,670 or equivalent. Claims for damage assessed
at smaller amounts are waived.

If the military personnel of a State suffer personal injury or death as a result of acts committed by any
member of the military personnel of other States while such member was engaged in the performance
of his official duties, all claims for compensation must be waived.

Claims relating to personal injury and/or property damage inflicted on private individuals or organi-
sations by members of the military personnel of the sending State in the performance of official duties
must be considered and settled by the receiving State in accordance with the laws and regulations of

152 NATO SOFA, Art. VIl
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the receiving State. Any amount of compensation must be paid by the receiving State, but 75% of the
amount awarded or adjudged is chargeable to the sending State.

Other provisions

The NATO SOFA also contains detailed rules on the import and export of material and equipment and
exemption from payment of taxes, customs duties, and charges and on the rights and obligations aris-
ing out of the occupation or use of buildings, goods, and services in the receiving State that are mainly
of a technical nature.

The NATO SOFA is applicable only in the territories of NATO/PfP States. One of
the effects of this is that the SOFA does not apply to NATO-led military operations
undertaken in States that are neither NATO members nor PfP States — known as

“out-of-area operations”. In addition, the SOFA is not applicable to the relations be-
tween NATO/P{P States during such out-of-area operations. In such scenarios—for
instance, the “Resolute Support Mission” in Afghanistan, the NATO SOFA is not
directly applicable. Here, the legal status of the forces is based on a mission-specific
agreement, which was negotiated with Afghanistan in connection with the launch
of the mission on 1 January 2015."* Consequently, legal disputes between NATO
Member States cannot be resolved by referring to the NATO SOFA. However, in
this context, the SOFA may serve as inspiration for States involved in the event of
disputes on an ad hoc basis in the absence of a general agreement on this between
NATO/PfP States.

Another area that requires increased attention is the right of Danish forces to use the
receiving State’s computer network and the terms and conditions for such use. As the
area is relatively newly developed, there are still no SOFAs that take this into account.

6.3
Legal status of the force in the absence
of a status agreement

As illustrated above, there are countless good reasons to ensure that the circum-
stances surrounding the presence of the Danish forces in one or more other States
in connection with military operations outside of armed conflict are in place. If no
permanent SOFA is applicable, a mission-specific basis should be secured.

In situations in which one or a few persons are deployed in an advisory or similar

153 Agreement between the North Atlantic Treaty Organization and the Islamic Republic of Afghanistan on the Status of NATO
Forces and NATO personnel conducting mutually agreed NATO-led activities in Afghanistan of 30 September 2014.
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capacity, the legal basis will often comprise an exchange of diplomatic notes between
the States involved that describe the task and legal status of Danish military person-
nelin the territory of the receiving State. Here, the distribution of jurisdiction will be
in focus in order to ensure deployed Danish personnel and materiel the best possible
protection from the jurisdiction of the receiving State.

If actual contingents of troops are deployed, a broader spectrum of legal issues
becomes relevant in which case a genuine status agreement will be preferable. Such
agreements are typically concluded by the mission-leading organisation with effect
for all troop-contributing nations.

In a few cases, there will not be sufficient time for the parties to negotiate and con-
clude an agreement prior to the deployment of individuals or troops. Furthermore,
the situation in the recipient State may be of such a nature that it is not possible to

negotiate a status agreement. In these circumstances, therefore, existing interna-
tional law, including treaties and other agreements as well as customary interna-
tional law, will constitute the legal status.

First, a close examination should be made to determine whether resolutions of the
UN Security Council or other relevant regulation are applicable. These might be,
for instance, peace agreements or invitations from the receiving State, or it might
be SOMAs or other instruments containing provisions relevant to the status of the
force in the territory of the receiving State.

Second, existing international law offers a certain level of functional protection for
UN missions. See Section 6.2.1 above on Article 105 of the UN Charter and the 1946
Convention on the Privileges and Immunities of the United Nations although, as
mentioned, they are subject to restrictions.

In operations that are not covered by the rules on UN forces, it is assumed in inter-
national law that, as a general rule, the military forces of troop-contributing nations
enjoy what is known as functional immunity.

This construction reflects an effort to balance considerations of the sovereignty of the
sending and receiving States and their equality as States. The intention is to protect
the sending State and its representatives — in this case, the military personnel — and,
in particular, to ensure the operational effectiveness of the sending State. This means
that such forces cannot be prosecuted in the receiving State for offences arising out
of acts/omissions in the performance of an official duty that is associated with the
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sending State’s functional contribution to accomplishing the task.

Given these circumstances, functional immunity entails two significant restrictions.

1) The law of the receiving State must still be respected. Functional immunity
is not a carte blanche to commit offences against the law of the receiving
State. Prosecution for such offences must take place in Denmark within the
framework of Danish legislation or before an international court, provided
that the necessary jurisdiction has been established under the statute of such
a court as in the case of the International Criminal Court (ICC)."** For more
information, see Section 4.1 of Chapter 15.

2) Immunity is functional. This implies that only acts pursuant to the official
functions of military personnel are protected by immunity. The immunity
does not extend to any acts that are not committed on behalf of the Danish
State, including, for instance, acts committed by the members of a deployed
force during their off-duty hours.

This special “default position” is mentioned here because it accords a certain level of
legal protection to soldiers/crew members in Danish armed forces during military
operations. Any deployment of Danish armed forces that is undertaken without
specifying its legal status, however, leaves a wide range of questions unresolved.
Therefore, endeavours should always be made to ensure that such an agreement is
entered into.

7. Use of force in international military operations

7.1
Introduction on international law and domestic law

Chapter 2 discusses the requirements of international and domestic law for the
deployment of Danish armed forces to the territory of a foreign State, including
requirements for the use of force. This section gives a general presentation of the
framework for the use of force by Danish military forces in international military
operations.

154 ICC Statute, Art. 27.

Chapter 3 - Overview of licable i i law in mission areas 136




7.2
Framework for the use of force in international law

In resolutions of the UN Security Council, including on the authorisation of military
operations outside of armed conflict, the right to use force will often be addressed

with a passage stipulating that, under the powers conferred by Chapter VII of the

UN Charter, the authorised military force may use “all necessary force” or “all nec-
essary means’.

Example 3.4: “4. Decides that the mandate of UNMISS shall be as follows, and authorizes
UNMISS to use all necessary means to perform the following tasks...."'>

By the qualification “necessary” is understood the force necessary to accomplish the
mission assigned. On one hand, that involves relatively broad discretionary latitude
for the commander of the military force to assess what resources are actually deemed
necessary. On the other hand, the wording requires a correlation between the use of
force and the accomplishment of the mission assigned. In addition, any use of force
must be exercised within the framework of other rules of international law.

In operations involving the deployment of Danish forces in armed conflicts and
authorised by the UN Security Council in accordance with Chapter VII of the UN
Charter, see above, any use of deadly armed force is required to take place within the
framework of the resolution and other applicable international law, including THL
and HRL. These formulations appear relatively frequently both in resolutions of the
UN Security Council and in Danish parliamentary resolutions. These formulations
merely reflect the fact that both sets of rules are of relevance to the use of force in
armed conflict.

THL regulates attacks against military objectives, including military objectives as
well as combatants, MOAGs, and civilians taking a direct part in the hostilities. In
relation to the use of deadly armed force, HRL is primarily of importance during
armed conflicts when they regulate the use of force against civilians who do not,
or no longer, take part in the hostilities but who, in some other way, provide the
deployed contingent grounds for using force. For instance, this could be the case in
connection with law enforcement in occupied territory, law enforcement in intern-
ment camps, prisoner of war camps or, perhaps, refugee camps placed under the
protection of Danish forces during armed conflict. Section 4 of Chapter 6 provides

155 UNSCRes. 2155 of 27 May 2014 on the situation in South Sudan, para. 4.
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more information about the right to life as a fundamental guarantee, including in
armed conflict.

In operations outside of armed conflict, the general principle is that all use of force

must be carried out with respect for the right to life and, accordingly, that deadly
armed force may be used only where it is absolutely necessary within the interna-
tional law mandate for the action. Reference is made to Section 7.4 below on the

protection of the right to life.

In both types of operation, the use of force will primarily be regulated by rules of
engagement, which are introduced below.

7.3
Rules of engagement — use-of-force directives

The concept of use of force in this context should be construed in a very broad sense,
providing for the regulation of any interference with the integrity of a State or an

individual. At the soft end of the scale, rules of engagement cover the geographical

positioning of forces, the implementation of exercises, and other forms of show of
force*. This category also includes warnings that are not a manifestation of the actual

use of force but which form part of the efforts of the force to maintain escalation con-
trol. The intermediate category includes the use of means to combat riots or certain

monitoring methods/resources. At the more robust end is the use of weapons and

other physical interventions, such as deprivation of liberty.

Regardless of the type of operation to which Danish forces have been deployed, the
degree of the authorised use of force must be strictly regulated. When Danish forces
are deployed to serve with an international force, the use of force will usually be reg-
ulated by rules of engagement (RoE). This does not rule out the possibility, however,
that the use of force may be regulated by other rules or instruments, for instance, by
the so-called Special Instructions (SPINS)*, but RoE are often the tool that is used
to control the military use of force.

RoOE in a nutshell

Rules of engagement are an operational control tool. It is the commander’s order on
the use of force and, in that context, also the commander’s dynamic opportunity —
within the overall framework of international law and operational directives — to
raise or lower the level of intensity in the use of force by subordinate forces. In many

Chapter 3 - Overview of i i i law in mission areas 138




international operations, the mission's OPLAN is adopted at the political level. The
OPLAN also contains the intentions of the force commander relating to the use of
force. Therefore, the commander will have to stay within this framework, unless
adjustments to the OPLAN also obtain political approval.

In this context, ‘force commander’ means the commander of the international

force. Any subordinate unit commander is, in principle, allowed to impose addi-
tional restrictions or qualifications on the use-of-force directives as long as such

measures are within the authorisation received by the commander in question. For
instance, sometimes, a commander wants to be involved in the use of certain types

of force. Examples are indirect fire, certain types of deprivation of liberty, or types

of objectives or movements that the commander considers to be so sensitive that
he/she decides to withhold the release of such information (release authority) below
the commander’s own level.

RoE constitute an order. Any person acting contrary to this order may be dis-
ciplined as is the case with violation of other orders. Besides, a violation of RoE
may constitute a violation of applicable international law or domestic law. For more
information, see Chapter 15.

RoE
P All imaginable acts - killing, violence, destruction
arbitrary detention, etc.
Lawful use of force under international law
Actual permitted use of force under ROE
* FIGURE 3.3 °
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* FIGURE 3.3 °

The figure illustrates that, where international law restricts the lawful use of force in military operations,
RoE constitute the tool which, within this framework of international law, is used to regulate the nature
and degree of the use of force that is actually authorised in the mission. The arrow illustrates that RoE
are dynamic and may be expanded and reduced during the mission but only within the framework of
international law.

The chart above illustrates that RoE do not constitute international law or other

law."*® RoOE are, however, restrictions on applicable international law. The reasons

for such restrictions may vary. They may be imposed because of a desire to show

some restraint in the use of force in periods when the parties are negotiating with

one another. There could also be more specific areas in which international law legit-
imately warrants a relatively robust use of force but other concerns make it advisable

to restrain the authorised use of force. Such concerns, for example, might be the

safety of the civilian population and/or an effort to support positive developments

in the mission area.

Example 3.5: In Afghanistan in 2009, during the “Courageous Restraint” OPORD, the Com-
mander-in-Chief of ISAF ordered the imposition of restrictions on the applicable RoE for the
NATO force. For some time, the Afghan civilian population had been suffering not insignifi-
cant collateral damage, which provoked a reaction from the Afghan President Karzai. To mini-
mise collateral damage to the civilian population, it was decided to make certain adjustments
to RoE and to some of the SoPs. The adjustments resulted in more restrictive use-of-force
authorisations for the ISAF mission than those guaranteed under IHL.

Example 3.6: A military operation outside of armed conflict is carried out under “robust
RoE”". This means that the force commander basically intends to authorise the use of force
to the maximum permissible limit. In a RoE regulating certain weapons, however, the com-
mander expresses the view that “the use of expanding bullets (dum-dum) must under no
circumstances be used by forces under his command.” The rule is a restriction on the right
of the armed forces to use force that goes beyond applicable international law in military
operations outside armed conflict. More information about expanding bullets is provided in
Section 3.8 of Chapter 9.

Defence Command Denmark’s use-of-force directive

In some cases, Defence Command Denmark (DCD) will issue a use-of-force direc-
tive to force commanders, which will typically be appended as an annex to the mis-
sion-specific DCD directive. The directive may contain in-depth explanations of
concepts or authorisations, and special conditions may apply to Danish forces on
the basis of Danish policy or the like. Such a special Danish directive, however, may

156 The chartis inspired by a chart published by J. Ashley Roach in the Naval War College Review, Vol. 36, No. 1, of 1983.
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«

never authorise a more far-reaching use of force than the use authorised by the
mission’s RoE without the prior submission to and authorisation by the issuing
authority/commander. As illustrated by the chart above, the issuing authority is
always limited by applicable international law.

In situations in which it is ascertained that DCD’s use-of-force directive sets out a
broader framework for the use of force compared to that authorised by the mission’s
RoE, it must be authorised by the issuing authority. For instance, this could be the
case in relation to the duty of Danish soldiers to act in accordance with applicable
national directives.

On the other hand, special restrictions may be imposed on Danish forces in addi-
tion to those flowing from the RoE. This practice is known as a reservation or a
‘caveat”. Caveats restrict the flexibility of the international force commander in using
the units available. Therefore, superior authorities will seek to minimise such res-
ervations. However, caveats may be necessary restrictions imposed in the national
mandate of the Danish forces, for instance, because of Danish legal obligations.

Example 3.7: In a mission, the use of anti-personnel mines has been authorised to protect
coalition camps. Other authorisations include the use of riot control agents (RCA*), including
CS gas, to suppress riots. Finally, the detention of individuals has been authorised. It is de-
scribed in the RoE that it is at the sole discretion of the military commander to decide whether
the detainees should be released immediately or instead be turned over to local security
forces, if available. This solution has been chosen because law enforcement responsibility at
this stage of the operations rests with local law enforcement authorities.

These authorisations will give rise to comments from a number of States, including Denmark.
Denmark has acceded to the Ottawa Convention on the prohibition to use anti-personnel
mines (see Section 3.5 of Chapter 9 for more details) and may, therefore, inform the coalition
commander about the restrictions this implies in relation to the perimeter defence of Danish
camps and other restrictions applying to Danish forces. The 1993 Chemical Weapons Conven-
tion contains certain restrictions on the use of CS gas during riots. If such riots develop into
armed conflict — NIAC being most relevant in this context, the use of CS gas is prohibited.
Finally, depending on the circumstances, the transfer authorisation may induce Denmark
to comment the extent to which the authorised procedure may be followed by the Danish
forces. The procedure requires some reflection on the willingness and ability of the receiving
State to treat persons deprived of liberty in accordance with relevant human rights. For more
information, see Chapter 12.

Decisions to issue national reservations are made by DCD. If military legal advisers
or other personnel in missions become aware of authorisations that, after an initial
assessment, could give rise to more principled considerations about any reservations,
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the issue must be reported through the chain of command.

Introduction to RoE catalogues

In most operations, the mission’s rules of engagement (RoE) will appear in Annex E

to operational plans, typically, divided into two main parts: a general part on rules

and principles for the use of force and a more specific part on the use of force in

individual areas — also known as numbered RoE. This applies across alliance, coa-
lition, and UN-led operations. NATO, the European Union, and the United Nations

in cooperation with their Member States have developed detailed RoE catalogues

which are designed to facilitate the preparation and adoption of mission-specific

RoE.**’

7.4
Special considerations on the protection of the right to life

The protection of the right to life basically implies that no individual may be arbitrar-
ily deprived of life."*® The use of armed force, therefore, is always closely linked to the
right of individuals not to be arbitrarily subjected to the use of deadly armed force.

The ECtHR found that British forces in Iraq were bound by the provision of the
ECHR concerning the right to life. The provision of the Convention on the right to
life was applicable not because of territorial or personal jurisdiction but because the
UK exercised some of the public powers that would normally be exercised by the State
ofIraq. This included the execution of security operations and, thereby, the “public
powers” type of jurisdiction referred to under Section 4.2 above.'*

The judgment concerned a particular aspect of the right to life, i.e., the duty of States,
at their own initiative, to conduct an effective, transparent, and independent inves-
tigation of suspicious deaths. In Denmark, these civil investigation powers are held

by the police, whereas the Danish Military Prosecution Service (MPS) handles mil-
itary investigation with the necessary support from, primarily, military authorities.
The reporting procedures, etc., of the Danish Defence, therefore, must support the

requirements of these investigations in a way that enables the MPS to carry out qual-
ified assessments to determine whether a death is suspicious and, if so, to conduct
an effective investigation into it. See also Section 4.4 of Chapter 15.

157 For NATO: MC 362 (ed. 1), for the UN: MPS 98 and for the EU: EU Use of Force Directive.
158 For instance ECHR, Art. 2, Protocols No. 6 and 13 to ECHR, CCPR, Art. 6, and its Second Optional Protocol.
159 ECtHR, Al-Skeini and Others v. UK (Appl. No. 55721/07) of 7 July 2011, para. 149.
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The use of military force is regulated in greater detail by mission-specific and
dynamic use-of-force directives — for instance, RoE — that strictly relate to the
authorised degree of the use of force, including deadly armed force. These direc-
tives will usually be issued by the military commander of the mission as part of the
overall operational plan. In the case of NATO-led operations, the mission OPLAN,
including RoE, is approved by the North Atlantic Council. RoE must be applied
and interpreted in accordance with applicable international law, including the
troop-contributing nations’ obligations under HRL.

Itis the responsibility of DCD to ensure that mission-specific RoE comply at all times
with DenmarK’s obligations under international law, including HRL, insofar as they
apply to the relevant mission.

One aspect relevant to all types of operation is the use of deadly armed force by Dan-
ish military forces. Against this background, any person’s right to life is described
with a focus on the obligations this right entails for the use of force by Danish armed
forces, particularly, in military operations outside armed conflict. This is, first of all,
based on Article 2 of the ECHR and the extensive case law of the ECtHR regarding
the right to life.

3.3. No one may be arbitrarily deprived of life. The ECHR contains an exhaustive list of
cases in which use of force which is absolutely necessary should not be regarded as arbitrary
deprivation of life. Such acts are:
the use of force which is absolutely necessary in defence of any person from unlawful
violence;
the use of force which is absolutely necessary to effect a lawful arrest or to prevent the
escape of a person lawfully detained;
the use of force which is absolutely necessary in an action lawfully taken for the pur-
pose of quelling a riot or insurrection'®°

Military operations conducted in armed conflict are regulated by IHL. This implies,
among other things, that combatants are allowed to take a direct part in the hostil-
ities, including the right to direct attacks against the armed forces of the adversary.
Therefore, such use of force within the framework of IHL is not arbitrary in
relation to Article 2 of the ECHR. This does not mean, however, that the protection
of the right to life in HRL is not relevant to armed conflicts. For instance, the pro-
tection will include situations in which armed forces use deadly armed force against
civilians in situations that do not relate directly to the armed conflict — for example,

160 ECHR, Art. 2.
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when occupying powers engage in law enforcement in the occupied territory. More
information is available in Chapter 11.

Military operations outside of armed conflict, on the other hand, are not allowed
to involve or authorise the use of deadly armed force unless such use is within the
framework of one of the three scenarios described above. Moreover, deadly armed
force may only be used when it is deemed absolutely necessary. This standard is
incorporated into Danish domestic law — for instance, the Danish Police Act.'®

The overall duty of the Danish armed forces is to ensure the protection of the right
to life on three levels:

First, the ECHR states that the right to life must be guaranteed/protected by law.
The use of deadly armed force, therefore, needs to be provided for in domestic law.
Directives, etc., are not required to use exactly the same wording as the ECHR as
long as the directives are to be understood and construed in accordance with the
Convention.'®* This means that the extent to which deadly armed force may be used
must be specified and that the overall legal authority must be specifically addressed
in orders — typically, use-of-force directives, RoE, guard or patrol instructions, SOB
or the like, which translate the authority into very specific orders for the operational
units. It is also a requirement that persons equipped with weapons should have
received appropriate training not only in the use of the weapon but also in other
operational procedures that can be crucial to ensuring that deadly armed force is
used within the framework of the Convention. This obligation rests with military
authorities and commanders.

Example 3.8: Danish forces are going to be deployed to an operation outside of armed
conflict. The assessment is that the forces will encounter situations in which deadly armed
force may become relevant. Prior to the deployment of troops, steps must be taken to ensure
that the use of deadly force is sufficiently warranted by a parliamentary resolution or the
like in the cases defined by the mission directive in RoE. Then, whether the mission’s RoE are
formulated in a manner that is consistent with the right to life is examined. This will require,
for instance, that the authorised use-of-force rules can be embodied in the three conditions
set forth above: 1. defence from unlawful violence, 2. lawful arrest or prevention of escape, or
3. action to quell ariot or insurrection.

Second, such operations must be adequately planned and prepared, and super-
visory measures must be taken to ensure that the operation is conducted within

161 Danish Act No. 444 on Police Activities of 9 June 2004 (Consolidation Act No. 956 of 20 August 2015)
162 ECtHR, McCann and Others v. The United Kingdom (Appl. No. 18984/91) of 27 September 1995, para. 152.
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the defined framework. This obligation rests with the authorities and units that are
responsible for specific operations, including, in particular, their responsible supe-
riors in cooperation with relevant advisers.

Planned operations outside of armed conflict must be carefully organised with a view
to minimising the risk that the use of lethal force will become necessary. If lethal
force becomes necessary, the framework for the use of such force must be subjected
to careful scrutiny so that the operation may be conducted in an adequate manner
since the protection of one’s own military personnel may be included in the opera-
tional considerations.'®® The scenarios presented below provide examples of condi-
tions that, according to ECtHR practice, should be in place before the relevant tasks
are performed. The examples focus exclusively on various aspects of the right to life.

Example 3.9: Guard duty: Instructions preparing guards for the situations that may arise
must be drawn up. Guards must be appropriately trained/instructed to act in an appropriate
manner in critical situations, as well as in how to use the forcible means available. Guards
must have received a situation report when taking over guard duty. In cases of checkpoint
control, it must be ensured that guard facilities — including access roads — are established
in a way that gives the guard ample time to react and reflect.

Example 3.10: Patrol of the local area: The patrol must be briefed on the situation in the
area, including the overall threat assessment and other factors that might give rise to critical
situations. Use of force instructions must be available. The patrol must have been briefed on
and trained in the relevant parts of the RoE. The patrol must be armed and authorised in a
way that allows for an appropriate response to incidents. Good communication with the pa-
trol must be maintained for the establishment of contact with superior commanders.

Example 3.11: Planned arrest operations: Adequate knowledge of the suspect is required

— for instance, whether the suspect is expected to be armed as well as the suspect’s move-
ment patterns and expected reaction when coming into contact with the force.'* It should
be considered whether the person concerned is likely to be alone or in the company of oth-
ers and how the people in the vicinity are expected to react to the arrest. The force must be
dimensioned for and briefed on the task, including on the RoE for the operation. The force
must be appropriately armed for the task, leaving adequate room for escalation. The different
reaction scenarios must be subjected to careful scrutiny; for instance, RoE must contain clear,
legal rules governing the use of deadly armed force if the suspect attempts to escape.’® How
adequately to prevent the arrested person from escaping must be considered, and command
conditions and communications must be in place.'®

Third, the actual use of force must be lawful, i.e., it must take place within the scope
of the provisions on the protection of the right to life as embodied in the Convention.

163 ECtHR, McCann and Others v. The United Kingdom (Appl. No. 18984/91) of 27 September 1995, paras. 148-150.
164 ECtHR, Andronicou and Constantinou v. Cyprus (Appl. No. 25052/94) of 9 October 1997, paras. 185-186.

165 ECtHR, V.S. Petrov v. Bulgaria (Appl. No. 63106/00) of 10 June 2010, para. 45.

166 ECtHR, Ogur v. Turkey (Appl. No. 21594/93) of 20 May 1999, para. 83.
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Asaresult of the more stringent assessment of necessity (“absolutely necessary”), the
basic requirements are as follows:

that an ‘imminent’ danger must be present;

that less severe force, for instance, arrest, etc., must be deemed unsuitable in
the specific context;

that advance warning must be given to the extent possible before the use of
deadly armed force; and

that the burden of proof to establish that it was absolutely necessary to use
lethal force lies with the authorities that have been involved in the use of force.

The responsibility here rests with the person who uses the deadly armed force.

Example 3.12: The commander must ensure that subordinate units/personnel are prepared
for the forthcoming mission — including that they are familiar with and trained in the appli-
cable RoE. The commander must be sincerely confident that the subordinates are capable of
reacting appropriately in critical situations and that the commander himself is capable of han-
dling the situations that could be expected to occur during the patrol/mission. For instance,
a good overview of rules of engagement, authorisations, support conditions, etc., is needed.

Example 3.13: The individual soldier must have received clear rules of engagement which,
together with other training, enable the individual soldier to react if a spontaneous need to
use deadly armed force arises. The individual member is required to know exactly when and
how to give a comprehensible verbal warning, when it is appropriate to fire warning shots,
and when it is allowed to fire a shot aimed at a person escaping.

Certain missions outside of armed conflict authorise RoE that include the right
to use deadly armed force against persons who seek to prevent the military force
from discharging its mission. This authorisation is sometimes referred to a “mission
defence”.

Examples of use of force for mission defence purposes that will be compatible with
Article 2 of the ECHR if the use of force is absolutely necessary include the use of
force to avert an on-going or imminent dangerous attack on a person or to prevent

imminent danger to the lives of persons or grievous bodily harm.'”

In this connection, however, it should be noted that the ECtHR has established no
case law interpreting Article 2 in relation to these special use-of-force authorisations

in international military operations.

The use of deadly armed force could also be authorised in defence of mission-specific

167 See the Danish Police Act, s. 17(1)(i) and (ii), which allows the police to use firearms in these situations.
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objects/property. Such objects, for instance, could be emergency relief supplies or
classified military equipment. These objects are sometimes referred to as “Property
Designated Special Status”

Example 3.14: Kosovo: Resolution 1244 called on the international security forces to per-
form a range of tasks, including helping to ensure that humanitarian aid could be delivered,
and, at the same time, authorised the use of “all necessary means” for the fulfilment of their re-
sponsibilities.’® In this connection, RoE may authorise the use of lethal force in the event and
to the extent that it is absolutely necessary for performing this part of the task even though
the protection of equipment is not explicitly mentioned in Article 2 of the ECHR.

Examples of use of force in defence of mission-specific objects that will be compat-
ible with Article 2 of the ECHR if the use of force is absolutely necessary include
the use of force to avert an ongoing or imminent dangerous attack on institutions,
businesses, or facilities of importance to society.'®

When RoE ultimately authorise the use of deadly armed force for mission defence
purposes or in defence of “Property Designated Special Status”, this is usually
because the peace-support forces have been assigned a special protection task by a
resolution of the UN Security Council.

Extensive case law from the ECtHR shows the need to plan operations in which
the use of deadly armed force may become relevant. In many cases, such operations
will be launched only after a certain warning has been given, which will leave the
forces with a chance of thoroughly considering the most appropriate way to conduct
the operation. This applies, for instance, in relation to the protection of civilians
and one’s own troops, but it also provides an opportunity to avoid or limit the use
of deadly armed force to situations in which it really is absolutely necessary and
proportionate.

Proportionality in this context means that the use of force must be proportionate
to the advantage achieved by the use of force. In other words, consideration of the
individual must be balanced specifically against the opposing considerations. As
can be seen, this principle of proportionality differs from the one applicable in THL.
More information is available in Chapter 4.

For instance, in the event of a situation in which a unit intervenes in a fight ina camp

168 UN SC Res. 1244 of 10 June 1999, paras. 7 and 9(c).
169 See the Danish Police Act, s. 17(1)(iii), which allows the police to use firearms in these situations.
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for displaced persons that is under the protection of the patrol, the use of deadly
armed force will not automatically be proportionate. If a thief attempts to escape
after having stolen emergency relief rations or if a vandal has spray-painted abusive
words on the gate to the military camp with an aerosol can, these cases will not be
sufficiently proportionate to authorise or in fact use deadly armed force.

First, the situations have to fall within the scope of the three exceptions set out in
Article 2 of the ECHR. Second, in the planning of military operations, the necessary
preparatory work has to be performed to minimise the risk of using deadly armed
force. And if use-of-force situations occur after all, then potentially lethal force will
be used exclusively in cases in which it is absolutely necessary and suitable for bring-
ing the situation under control.

7.5
Special considerations on self-defence

It goes without saying that the concept of self-defence is used in many contexts —
and often quite indiscriminately. The concept has common features in its different
uses, but it has also different meanings and qualifications. Below is a description of
four of the principal contexts in which self-defence will often occur.

1) Individual self-defence: The acts of an individual to avert an imminent or
ongoing attack.

2) Theright of States to exercise self-defence: The right of States to defend them-
selves against imminent or ongoing armed attacks. (See Section 2.3.3 of Chap-
ter 2)

3) The self-defence concept of UN peacekeeping forces: It is assumed that the
deployment of UN forces under Chapter VI of the UN Charter on the peace-
ful settlement of disputes requires the consent of the host State and a certain
degree of impartiality in the performance of tasks and that the use of force by
the armed forces is limited to self-defence. Over the decades, this self-defence
concept has evolved from a narrow definition to its present-day meaning,
now covering the defence not just of UN forces but also of equipment, mate-
rial, and even the purpose of the mission.

4) Right of self-defence under section 19(2) of the Constitution of the King-
dom of Denmark: It follows from section 19(2) of the Constitutional Act of
the Kingdom of Denmark that the Government may not use military force
against any foreign State without the consent of Parliament except for pur-
poses of defence against an armed attack on the Realm or Danish forces. This
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special constitutional angle on the self-defence concept is dealt with in more
detail in Section 2.2 of Chapter 2.

3.4 Everyone has the right to defend oneself against unlawful attacks.

7.5.1 International law background

The right of individual self-defence may be deduced from the respect for human
life and everyone’s right to protection of the right to life. The principle is reflected
in the rules of domestic and international criminal law on immunity from criminal
prosecution for acts committed in self-defence. It is the responsibility of the Danish
State to ensure that members of the Danish armed forces are appropriately trained to
handle such situations within the framework of international law and that relevant
instructions have been prepared.

7.5.2 Requirements for the act of self-defence

The right to act in self-defence is linked to a requirement that the force used must not
exceed the level necessary to prevent an imminent attack or to suspend an on-going
attack coupled with a requirement that the attack must be proportionate to the act
of self-defence. Reference is made to the discussion of the right to life immediately
above.

7.5.3 Self-defence and necessity

Every State has its own wording of the right to self-defence in its domestic law. Such
regulation is necessary because any use of force by citizens in their mutual inter-
actions is subject to criminal punishment as violence or the like. Rules governing
self-defence, therefore, are a prerequisite for allowing any use of physical force by a
citizen against another citizen to qualify as legitimate self-defence. More informa-
tion about the rules of Danish domestic law on self-defence and necessity is provided
in Section 4.1 of Chapter 15.

170 For instance, section 13 of the Danish Criminal Code and the ICC Statute, Art. 31(1(c).
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7.5.4 Self-defence under command

The right of self-defence, on the other hand, cannot be invoked by an individual sol-
dier as a reason for disobeying an order to cease fire or to wait to fire shots until the

adversary is sufficiently close or the like. Similarly, the right of self-defence cannot be

invoked as a legal argument for a requirement to be armed or to carry a special type

of weapon. Accordingly, when military personnel are under command, all orders

issued by the commander must be followed-also in relation to the use of force in

special cases in which such an order could be perceived by the individual soldier as

arestriction on his right of self-defence.

To put it in another way: although a soldier or crew member under command may
be acting within the scope of the self-defence rule of the Danish Criminal Code, such
an act could constitute a dereliction of duty, which, depending on the gravity of the
offence, could be punishable under the Danish Military Penal Code.

Example 3.15: During a peace-support operation, the battalion is ordered to go to a demon-
stration on a bridge in its area of responsibility. The demonstrators are very aggressive, and
it is foreseeable that the demonstrators might decide to throw stones and, perhaps, even
fire shots at the Danish battalion. A company of soldiers in riot gear with helmets, shields,
and other protective equipment is instructed to prevent the demonstration from passing the
bridge as this would increase the risk of collision with the population on the other side. The
soldiers are placed in lines. The first line is ordered not to bare weapons in order to prevent
the demonstrators from wresting the weapons out of the hands of the Danish soldiers and
the escalation in violence that could follow from that. Two of the soldiers refuse to obey the
order.They find the order clearly unlawful since it would deprive them of their only chance to
defend themselves if the situation escalates. The order is lawful and must be obeyed even if it
could be perceived as a restriction on the soldier’s right of self-defence.

Example 3.16: A Danish infantry unit conducts a dismounted patrol during its deployment
to a NIAC. One of the patrol members observes something that looks like a small unit of ene-
my soldiers who are patrolling the area in the same way as the Danish unit. He signals this to
the squad commander, who orders the squad to take cover. The squad is now lying behind a
small terrain rise facing the enemy soldiers, who are moving slowly towards the Danish unit,
clearly without having seen the Danish soldiers. In a few minutes, they will be within 50 me-
tres of the Danish patrol and will enter from the left side of the squad. The squad commander
signals that they may only open fire on his command. He waits and waits. Finally, the enemy
soldiers are so close that conversation can be heard. Rifleman 2, who is on the left flank of the
squad, thinks that the enemy soldiers have come a little too close for comfort now. He decides
to open fire although he has not yet received the squad commander’s “fire at will” order. In
this situation, rifleman 2 disobeys the lawful order of the squad commander even though he
has the impression that, in the circumstances, his life was in imminent danger.
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7.6
Extended self-defence

How far can the right of self-defence be extended? Should the prefix “self” in self-de-
fence be construed literally or must it be assumed that Danish forces have the right
to act in defence against unlawful attacks against allies or civilians? If the latter
question is answered in the affirmative — is this right applicable at all times or only
under certain circumstances?

As was the case with the right of Danish forces to exercise collective self-defence (see
Section 2.2.3 of Chapter 2), the answers must be found in the basis for the presence
of the Danish forces in the territory of a foreign State.

7.6.1 With or without a parliamentary resolution

These questions present no significant challenges to resolutions on missions that
have a broad mandate under international law and which have been submitted to
the Danish Parliament for approval in accordance with the procedural rules set
out in the Constitution of the Kingdom of Denmark.” Thus, if a parliamentary
resolution to deploy a Danish contingent has been adopted, the armed forces are
authorised to use force within the scope of the mandate provided by the resolution.
In contemporary military operations, both self-defence and extended self-defence
will be allowed in the RoE for the force.

Legal challenges may arise in cases in which Danish soldiers or crew members take
partin exercises or the like or cases in which Danish armed forces take part in some
other international activity without prior adoption of a parliamentary resolution.
Such cases may also give rise to situations in which it is found necessary to use force
in the defence of another person — for instance, when a Danish naval unit on its way
home from an exercise voyage is subject to a pirate attack on the high seas or when a
Danish infantry unit on exercise with live ammunition witnesses an unlawful attack
on another participant in the exercise or a civilian.

The scenario has a general theme relating to parliamentary control of the use of
military force by Danish armed forces. In other words, the Danish Government has
a duty to submit any measures involving the deployment of Danish armed forces to
the Danish Parliament for approval in situations in which the Government assesses

171 Constitutional Act of the Kingdom of Denmark, section 19(2).
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that a need exists to use military force or where it cannot be ruled out that such force
will be employed, following a comprehensive assessment. This question primarily
concerns the minister’s responsibility to Parliament. Reference is made to Section
2.2.3 of Chapter 2 for more information on the interpretation of section 19(2) of
the Constitution of the Kingdom of Denmark and on the scope of the Danish Royal
Decree concerning Rules of Engagement.

7.6.2 Extended self-defence at the tactical level

The question of the legal framework for the specific use of force is important to the
Danish armed forces, i.e., the question of whether the soldier, crew member, pilot,
or unitacting in defence of a third person against an unlawful attack is acting within
the framework of the applicable law.

Just as the right of self-defence may be “administered” by the military command
system, this practice may also be followed with respect to other forms of use of
force, for instance, in connection with the defence of a third person exposed to an
unlawful attack.

Occasionally, a mission’s RoE may not authorise the use of force that — depending
on the circumstances — might be lawful under the provisions of the Danish Crim-
inal Code on self-defence or necessity. This may be due to two things: Either that
the mandate to use force does not permit it or that the mission commander found
it necessary to impose special restrictions on the use of force.

In such cases, the RoE must be observed even if a specific use of force might be
exempt from punishment in accordance with the rule of self-defence. If rules of
engagement are violated in the territory, such violations may, depending on the cir-
cumstances, constitute a punishable offence under the relevant rules of the Danish
Military Penal Code on dereliction of duty.

Example 3.17: In a peace operation, the right to use force has been restricted by the RoE
with the effect that a contingent is not authorised to intervene with the use of armed force
in cases of common assault between civilians in the mission area. The consideration behind
the rule is that the UN force does not want to act as a law enforcement authority in a mission
where the police of the territorial State are relatively well-functioning and should handle
tasks such as this. UN personnel, therefore, must report such events but are not allowed to
intervene.

During a foot patrol, such an incident is witnessed. Apparently, this is a spontaneous fight
without the use of weapons. The patrol tries unsuccessfully to warn the rowdies verbally.
Then, one of the patrol members fires a warning shot in violation of the RoE.

The soldier who fired the warning shot has acted in violation of the RoE for the force and,
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consequently, is guilty of a dereliction of duty. The point here is that, due to the restriction
on the right to use force, the soldier cannot invoke the provision of the Danish Criminal Code
on self-defence as a legal basis for committing the act although the provision would other-
wise be applicable. This is true regardless of whether the preamble to the RoE contains a rule
specifying that “nothing in these RoE shall limit the inherent right of self-defence” or the like.

7. Use of force in international military operations

153



Annex: Overview of current treaties in the field of IHL in armed conflicts

I1AC NIAC NIAC NIAC

Source of law CA3 AP II72 AP, Art. 1(4)7

General rules of protection

HC IV with 1907 Hague Regulations
GCl—1IV

CA3

API

APII

AP Il

Weapons

Explosive projectiles
Dum-Dum

Biological weapons

UN Weapons Convention with
Protocols'”®

Chemical weapons
Anti-personnel mines

Cluster munitions

Specifically on naval warfare

HC VI relating to the Status of Enemy
Merchant Ships

HC VIl relating to the Conversion of
Merchant Ships

HC VIl relative to the Laying of
Automatic Submarine Contact Mines

HC Xl relative to certain Restrictions with
regard to the Exercise of the Right of
Capture in Naval War

HC XIIl concerning the Rights and Duties
of Neutral Powers in Naval War

Other topics

HCV respecting the Rights and Duties of
Neutral Powers and Persons in Case of
War on Land

Convention for the Protection of Cultural
Property and its AP

ENMOD Convention on Environmental
Modification Techniques of 1977

172 In cases in which the territorial State has acceded to AP Il. The comment is relevant because there are examples in which
Denmark has participated in transnational NIACs at times when the territorial State had not acceded to AP II, which, there-
fore, was not applicable to the conflict.

173 In principle, the same comment as in note 1 above.

174 If the conditions of Art. 96(3) of the Protocol are met.

175 If the conditions of Art. 1(1) of the Protocol are met by the non-State party to the conflict.

176 Because Denmark has acceded to the 2001 amendment to Article 1, which widens the scope of application to include any
type of NIAC.
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Comments
«  Onlytreaties concluded in the context of IHL have been included here. Other rules of interna-
tional law may be applicable, including HRL.

+ When a treaty is not applicable to the conflict, customary international law will usually fill the
gap.

+ Denmark may have decided that its obligations under a particular convention should extend
beyond its international law obligations: i.e., the “Addendums”.

Legend

0: Denmark is not legally bound by the convention under the rules of treaty law

1: Denmark is legally bound by the convention under the rules of treaty law if all other
States to the conflict have acceded to it

2: Denmark is legally bound by the convention under the rules of treaty law in relation to
other States to the conflict that have acceded to it.

3: Denmark is legally bound to the extent that Denmark itself is a territorial State or to the
extent that Danish forces are deployed to support the territorial State in a NIAC.

4: Denmark is legally bound at all times.
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CHAPTER 4

Fundamental
principles and norms

1. Introduction

This chapter addresses the principles and norms of international law that are rec-
ognised as fundamental in armed conflict and describes general principles. It is
particularly useful for educational purposes or as a short cut to understanding the
motivation behind very comprehensive and detailed regulation in international law,
which is often a specific strategy to implement and balance these principles, includ-
ing in particular the principles of military necessity and humanity.

1.1
Chapter contents

In what follows is a description of the four principles and other relevant norms. Their
meaning in practice is briefly analysed, and each section concludes with a comment
on the applicability of these principles in NIAC.

1.2
Scope in relation to other chapters

The principles have a separate meaning and, at the same time, play a key role in
the interpretation of the individual rules elsewhere in IHL. Therefore, they will be
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addressed in each of the following chapters. Moreover, other international obliga-
tions, principles, and norms may have significance for the efforts of Danish forces
in military operations.

2. Military necessity

The principle of military necessity permits a party to a conflict to use only the degree

and kind of force that is required to achieve the legitimate purpose of the conflict,
that is, to compel the complete or partial surrender of the adversary with the min-
imum loss of human life and resources.! Translated into more specific obligations,
this means that the use of force must be lawfuwl, controlled, and necessary. The

requirement of lawfulness assumes that weapons, munitions, and methods of war-
fare do not violate the rules of THL in this area — for instance, that operations do not

involve the use of prohibited weapons such as chemical weapons or anti-personnel

mines.

The use of force must be controlled to ensure that it is linked to the achievement
of the strategic military objective. Accordingly, any use of force that is not for the
purpose of achieving the complete or partial surrender of the adversary is unlawful.
This is reflected in the requirement that, for an object to qualify as a military objec-
tive, it must make an effective contribution to the adversary’s military action, and
its destruction, capture, or neutralisation must offer a definite military advantage
to the attacker.? For more information, see Chapter 8.

The phrase “complete or partial surrender” implies that it will not be necessary in
all circumstances to force the complete surrender of the adversary’s armed forces.

Example 4.1: During the Falklands War in the spring of 1982, the only military goal of British
forces was to drive Argentine armed forces from the Falkland and Malvina Islands, which was
accomplished with the capitulation of the Argentine armed forces on 15 June 1982. Even
though this merely involved the Argentinian surrender of the islands, any further use of force
would have been contrary to the requirement of military necessity since the British strategic
objective had been achieved.

1 Preamble to the 1868 Declaration of Saint Petersburg Renouncing the Use, in Time of War, of Explosive Projectiles Under 400
Grammes Weight. See also the International Military Tribunal at Nuremberg, The United States of America v. Wilhelm List,
1948, para. 66.

2 API, Art. 52(2).
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In several of the war-crime trials that followed in the wake of World War II, some
of the accused German officers argued that violations of IHL could be justified by
military necessity.” The courts ignored this point of view on the grounds that the
consideration of military necessity is already an element of IHL. The rules of IHL,
therefore, may not lawfully be overridden using the argument that it be necessary
to reach a strategic military goal.

The IHL requirements for military objectives, as set out in AP I, Art. 52(2), are of
greatest practical relevance to the operationalisation of the principle of military
necessity. The provision states that, in order to qualify as a military objective, an
object is required to make an effective contribution to the adversary’s military action,
which, at the time of the attack, corresponds to a definite military advantage to the
party planning the attack. The provision is dealt with in more detail in Chapter 8.

In other provisions, consideration of military necessity is expressly reflected as a
parameter of a specific intervention or specific protection. This applies, for instance,
in the following two examples:

Example 4.2: According to Art. 23(g) of the 1907 HC IV, it is prohibited to destroy or seize
the enemy’s property unless such destruction or seizure is “imperatively demanded by the
necessities of war”. For more information, see Section 2.7.3 of Chapter 10.

Example 4.3: The Hague Convention for the Protection of Cultural Property of 1954 (1954
Hague Convention) introduces the protection of cultural property. States undertake to refrain
from using such cultural objects for military purposes and to refrain from directing attacks
against them. This protection may be waived only in cases in which such a waiver is required
by imperative military necessity.* The Convention grants immunity to cultural property under
special protection, and such immunity can be withdrawn from the property only in excep-
tional cases of unavoidable military necessity.° More information about these rules is provid-
ed in Section 5 of Chapter 6.

In practice, Rules of Engagement (RoE) serve as an instrument to control the use of
force, see Section 7 of Chapter 3. More recently, Defence Command Denmark has
drawn up a use-of-force directive for the issuing of directives applicable to major
Danish military contingents.® The use of military force is regulated by RoE in any
contemporary military operation whether it takes place in the framework of an
alliance or a coalition on land, at sea, or in the air. Such a regulation may be seen, for

3 See note 1 and the British Military Court for the Trial of War Criminals, Peleus, 1945.

4 1954 Hague Convention, Art. 4(2).

5 1954 Hague Convention, Art. 11(1).

6 DCD DIR 096-1,“Directive for the Danish Armed Forces' Participation in International Operations’, revised as of 1 December
2014, para. 6.3.
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instance, as a desire from military strategists to ensure that the use of military force
is subject to control that aligns it with the purpose of the overall military operations
and, therefore, with the principle of military necessity.

Any infringement of the principle of military necessity may, under certain circum-
stances, be prosecuted as a war crime by the International Criminal Court (ICC).”

Military necessity in NIAC

As mentioned, the principle of military necessity derives from the preamble to the
Declaration of Saint Petersburg, which deals with the conditions applicable in IAC.
However, the overall strategic requirement to control the use of force in order to
achieve the complete or partial surrender of the adversary with the minimum loss
of human life, time, and resources must today be assumed to be of such a universal
nature that it is also applicable in NIAC. The same goes for the maxim that military
necessity cannot be applied to justify violations of IHL in NIAC. The principle was
formulated the first time for use in a non-international armed conflict in what was
known as the Lieber Code, developed as a manual for compliance with international
law for the Union Army in the American Civil War in 1863.°

Ambiguous terms

The concept of “military necessity” (or simply “necessity”) is used in other contexts
with a slightly different meaning than it has in THL.

In NATO’s RoE catalogue, the concept of “necessity” is defined in a self-defence
context in which force - including deadly armed force - may be used to the extent
necessary and proportionate in the case of a commenced or imminent attack on
NATO forces.” Here, “necessary” means that, in each case of self-defence, response
options other than the use of direct fire must be considered. This is fully consistent
with the rules on legitimate acts of self-defence. On the other hand, the rule does
not automatically apply in armed conflicts in which enemy forces may be attacked
immediately and irrespective of whether less forceful means could have been used.
More information about RoE and self-defence is provided in Section 7 of Chapter 3.

7 See also ICC Statute, Art. 8(2)(a)(iv).
8 US War Department, General Orders No. 100, Art. 14-16, 1863.
9 MC 362, ed. 1 of 30 June 2003, para. 7.a.
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3. Humanity

The principle of humanity expresses a fundamental prohibition against the infliction
of suffering, injury, or destruction that is not actually necessary for the accomplish-
ment of legitimate military purposes. The principle also implies the basic require-
ment of humane treatment. According to the International Court of Justice, the
principle of humanity is regarded as fundamental, “intransgressible”, and a mani-
festation of customary law. It, therefore, holds a central place in international law."

There are three aspects to the principle of humanity.

The first aspect concerns the fact that belligerents are limited in their use of means

and methods of warfare. A belligerent State is not allowed to use weapons, ammu-
nition, or methods of a nature to cause superfluous injury or unnecessary suffering.
In common with the principle of military necessity, this prohibition derives from

the preamble to the Declaration of Saint Petersburg of 1868. Today, the prohibition

is set out in AP I as follows:

“Itis prohibited to employ weapons, projectiles and material and methods of warfare
of a nature to cause superfluous injury or unnecessary suffering” *!

The Statute of the ICC establishes that any infringement of the principle constitutes
awar crime."

More specifically, this aspect of the principle of humanity has manifested itself
through the adoption of a number of conventions, including the UN Weapons
Convention of 1980, which prohibits or restricts the use of certain conventional
weapons and munitions. Chapter 9 takes a closer look at the regulation of weapons
and ammunition, and Chapter 10 deals with prohibited methods.

The second aspect of the principle of humanity is the requirement that certain pre-
cautions — for instance, in the choice of means and methods — must be taken in
connection with the planning and execution of attacks and in the defence against
attacks. The purpose is to minimise or completely avoid loss of civilian life and,

10 1CJ, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 1996, para. 79.
11 Original text of AP |, Art. 35(2),“(...) of a nature to cause”. See also SCIHL, Rule No. 70.
12 ICC Statute, Art. 8(2)(b)(xx).
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correspondingly, minimise damage to civilian objects."

The third aspect of the principle concerns a minimum standard for the humane
treatment of any person who is held in the custody of a belligerent State.

The requirement specifically finds expression in all conventions that deal with
the treatment of persons in the custody of belligerent States, including in the four
Geneva Conventions,' in AP I,"* and AP II'® as well as in the definition of war
crimes in the Statute of the International Criminal Court.'” Chapter 12 provides
more information about the requirements for the treatment of persons deprived of
liberty, including the requirement of humane treatment.

Humanity in NIAC

All aspects of the principle of humanity must be assumed to apply in NIAC. That is
the case for the prohibition on the use of weapons, ammunition, and methods that
are of a nature to cause unnecessary suffering or superfluous injury to the adversary.'*
It also includes precautionary measures' as well as the requirement of humane
treatment of any person who is held in the custody of a belligerent State.?

4. Distinction

Perhaps, the most central and operational principle of IHL is the principle of dis-
tinction. The principle is sometimes referred to as the “principle of discrimination”.
The requirement that attacks must be limited to military objectives and combatants
and that civilian objects and civilian persons must be protected.?' It is this principle
that provides the foundation for the rules of IHL on civilian objects, military objec-

13 AP, Art. 57 and 58.

14 GC,CA3,GClandIl, Art. 12, GCIII, Art. 13,20 and 46, and GC IV, Art. 5,27, 37 and 127.

15 AP, Art. 10(2) and Art. 75.

16 AP I, Art. 4(1) and Art. 5(3).

17 ICC Statute, Art. 8(2)(a)(ii) and Art. 8(2)(c)(i) etc.

18 ICTY Tadi€ IT-94-1-A 1995, para. 119, and SCIHL, Rule No. 71.

19 ICTY Kupreskic [T-95-16-T 2000, para. 524.

20 Seenote 18 and GC, CA 3.

21 See, e.g., ICJ, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 1996, para. 61, and ICTY Tadi¢ IT-94-1-A
1995, para 99.
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tives, civilians, and combatants.?” Like the principle of humanity, the principle of
distinction is regarded as fundamental, “intransgressible”, and a manifestation of
customary law.” The principle of distinction is today described in AP I as follows:

“In order to ensure respect for and protection of the civilian population and civilian
objects, the Parties to the conflict shall at all times distinguish between the civilian
population and combatants and between civilian objects and military objectives

and accordingly shall direct their operations only against military objectives”**

The principle in itself is formulated clearly and precisely. On the other hand, there
may be significant practical challenges associated with determining which objects
constitute military objectives and — not least — which persons are protected civilians.
Difficulties may arise, in particular, when it comes to the distinction between civil-
ians and combatants. In NIACs, non-State organised armed groups (OAGs) are not
recognised as combatants; and, in this context, the principle of distinction, therefore,
relates primarily to the distinction between civilians and the members of the organ-
ised armed groups that continuously take part in the hostilities (MOAGs). These
challenges are analysed in more detail in Chapter 5 of the Manual, which provides an
introduction to the actors on the battlefield and their status under international law.

In case of doubt as to whether a person is a combatant or whether an object is a

military object, a presumption in favour of protected civilian status will apply.>® The

military commander must do everything feasible to verify that the objectives to be

attacked are neither civilians nor civilian objects and are not subject to special pro-
tection but are military objectives.?® That applies to information about the objective

itself but also about the civilian activity that may be seen in the area for the purpose

of assessing proportionality and other precautions. In the assessment of what can

be considered to be reasonable in such a situation, factors such as time, intelligence

resources, and protection of one’s own troops are included.

The principle of distinction is not merely a requirement to distinguish between mil-
itary objectives and civilian objects when conducting an attack. The principle is also
intended to ensure that the parties to the conflict help facilitate the distinction
for the adversary. Against this background, international law establishes certain

22 See, e.g., AP, Art.52, or SCIHL, Rules Nos. 1 and 7.

23 1CJ, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 1996, para. 79.
24 AP, Art.48.

25 AP, Art.50(1),and AP |, Art. 52(3).

26 AP, Art. 57(2)(a)(i).
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requirements obliging combatants to display distinctive signs.” Furthermore, the
parties to the conflict must endeavour to remove civilians and civilian objects from
the vicinity of military objectives and take other precautions to protect the civilian
population against the dangers resulting from military operations.*® This aspect
of the principle of distinction should not be seen as a requirement to facilitate the
adversary’s path to military success. The rules are designed to provide a framework
for armed conflicts in international law which, to the extent feasible, spares the
civilian population and civilian objects, including schools and hospitals, and which
contributes to maintaining the basis for the continuation of civil society in the States
that are parties to the conflict, also after the conflict has ended.

Infringements of the principle of distinction may be characterised as war crimes
and are subject to prosecution by the ICC.” For more information, see Chapter 15.

Application of the principle of distinction in NIAC

The principle of distinction is also applicable in NIAC.*

However, in NIACs, the domestic law of any State will specifically prohibit the taking
up of arms against the State. Consequently, by definition, any person who has par-
ticipated in an insurgent force is guilty of subversive activity and could be prosecuted
for this offence by national courts.

However, the purpose of the regulation in international law of these conditions
— also in NIACs — is not designed to protect States against subversive forces but
to create space for humanity and protect innocent civilians and other vulnerable
groups when the conflict has broken out. Although States have not granted the priv-
ileges of combatant status to non-State entities under international law, the rules on
distinction are also applicable in NIAC. Ifan OAG commits a serious infringement
of the rules of international law — for instance, by intentionally directing attacks
against civilians or other protected persons or objects, the OAG members are guilty
of a war crime.*" Any war crimes committed by an OAG in a NIAC will be subject
to prosecution in addition to the offence already committed by the OAG against the

27 GCIIl, Art. 4, and AP |, Art. 43 and 44.

28 AP, Art.58.

29 ICC Statute, Art. 8(2)(b)(i) and (ii).

30 SCIHL, Rules Nos. 1 and 7, ICJ Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 1996, para. 78, and ICTY
Kupreskic IT-95-16-T 2000, para. 521.

31 ICC Statute, Art. 8(2)(e)(i-iv) and (xii).
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territorial State as a consequence of the subversive activity involved in its participa-
tion in armed insurgency.

Proportionality

The principle of proportionality holds that the expected civilian casualties resulting
from the military operation are not to be excessive in relation to the concrete and
direct military advantage anticipated. The principle of proportionality is geared to
balancing the often conflicting considerations between the principles of military
necessity and humanity when precautions are taken in connection with an armed
attack.

The principle is described in AP I. According to the protocol, an attack must be
described as indiscriminate and, therefore, unlawful if it acquires the character of

‘an attack which may be expected to cause incidental loss of civilian life, injury to
civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated”™

A more detailed presentation of the precise scope and importance of the principle
(for instance, in the designation of objectives and attacks) is provided in Chapter
8. Therefore, only a few general comments on how to understand the principle will
be made here.

The principle of proportionality is a rule that reflects State recognition of the need
to relate to the realities of armed conflicts, i.e., the fact that military objectives are
not always isolated from civilian objects and persons.

The principle involves a requirement to assess the injury and damage an attack on
the objective must be expected to cause to civilian persons or civilian objects even in
cases in which a military objective has been identified. In this Manual, the combina-
tion of injury to civilian persons and damage to civilian objects as a result of an attack
on a military objective is referred to as collateral damage. If the collateral damage
is assessed to be excessive in relation to the concrete and direct military advantage
anticipated, the attack is not allowed to be executed as planned.

32 AP, Art. 51(5)(b), and AP I, Art. 57(2)(a)(iii).
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The collateral damage is closely related to the means to be used for the attack. There-
fore, it cannot be precluded that, by choosing a different means or method, a better
proportionality balance between the value of the military objective and the antici-
pated collateral damage might be created.”

In common with the principle of distinction, the assessment contains some very
difficult elements of discretion. This means that an estimate will often have to be
made under a certain pressure - for instance, time pressure. The commander must
make reasonable efforts to gather information about civilian activity in and around
the objective and is required to know how the means that are planned to be used for
the attack are expected to impact on the objective. This issue is addressed in greater
detail in Chapter 8 on military objectives.

Principle of proportionality in NIAC

There is no explicit rule in either CA 3 or in AP II that corresponds to the require-
ment of proportionality as expressed in AP I. However, it is assumed that, by virtue
of its customary law nature, the principle also applies in NIAC.*

Ambiguous terms

In common with the concept of military necessity, the concept of proportionality is
also used with other meanings elsewhere in international law.

In connection with acts of self-defence, a requirement of proportionality is also
applicable. To be lawful, the military force used to counter an attack is required to
be adjusted to the degree, intensity, and duration of the attack by the adversary.” In
military operations in which force is only authorised in self-defence, it will often
be this variant of the requirement of proportionality that applies in the RoE for the
operation.

This requirement of proportionality must not be confused with the requirement
of proportionality set forth in THL, which (see above) concerns the relationship
between the value of the military objective and the collateral damage anticipated if
the attack is executed.

33 AP, Art. 57(2)(a)(ii).

34 ICTY Kupreskic IT-95-16-T 2000, para. 524, ICTY Galic IT-98-29-A 2006, para. 191. See also SRM NIAC, Rule No. 2.1.1., and
SCIHL, Rule No. 14.

35 NATO MC 362, ed. 1, Rules of Engagement, para. 7(b).
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6. Summary of the meaning of the principles

4.1. Combined, the principles imply a requirement for parties to a conflict to control their use
of force to ensure that they do not use more force than necessary to achieve their strategic
objectives quickly and efficiently (military necessity). Attacks may be directed only against
military objectives, combatants, and others taking a direct part in the hostilities. The civilian
population as well as individual civilians and civilian objects must be protected (distinction).
Recognising that civilian casualties are inevitable in armed conflict, an attack against mili-
tary objectives may be conducted even if there is a risk of causing harm to civilians and/or
civilian objects if the expected harmful effect on civilians and civilian objects is not excessive
in relation to the concrete and direct military advantage anticipated from the attack (pro-
portionality). The parties to the conflict are not free to choose the means and methods to
fight the adversary. Means and methods must not be of a nature to cause superfluous injury
or unnecessary suffering to the adversary. Any person deprived of liberty must be treated

humanely (humanity).

THE FOUR BASIC PRINCIPLES

Distinction

Military

Humanity necessity

Proportionality

* FIGURE 4.1 -

This figure illustrates the interrelationship between the basic principles of IHL. They each have a well-de-
fined, separate meaning but overlap in content.
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7. Obligations, principles, and norms

Denmark is a party to international conventions that, depending on the circum-
stances, may entail a special responsibility for the participation of Danish armed
forces in international operations. Under Article 1 of the Genocide Convention
(1948), the States Parties undertake to prevent and punish genocide. In practice,
this means that Danish forces must pay special attention to any warning signs of
impending genocide and take appropriate action. A similar obligation to prevent
certain attacks is reflected in Article 2 of the UN Convention against Torture (1984),
which deals with acts of torture. In practice, this means that, for instance, Danish
forces are not allowed to resort to torture or other cruel, inhuman or degrading
treatment or punishment against individuals deprived of liberty or to transfer such
persons to other forces that use torture.

At the 2005 UN World Summit, world leaders endorsed the principle of Responsi-
bility to Protect (R2P) by which States and the international community carry the

primary responsibility for protecting civilian populations from four types of crime:

1) genocide, 2) war crimes, 3) ethnic cleansing, and 4) crimes against humanity. R2P
applies in peacetime as well as in JAC and in NTAC. The principle provides a coherent
framework for preventing and stopping such atrocities and directing response by
specific actors both before and during a given conflict. The principle of R2P was a

key element in UN Security Council Resolution 1973, which authorised States in

March 2011 to take all necessary measures to protect the Libyan civilian population

from attacks by the Gaddafi regime.**More information is available in Section 2.2.4

of Chapter 2.

Depending on the circumstances of the specific Danish military operation, a need
may arise pursuant to more general obligations under international law or UN
standards, such as a duty to report, to issue warnings, to initiate reporting systems,
to interpret mandates in the light of these obligations and principles, or to take
specific actions, etc., in relation to measures to oppose conditions such as genocide,
other serious international crimes, torture, etc.

36 UN Security Council Resolution 1973, 17 March 2011, para. 4.
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CHAPTER 5

Introduction to the actors
on the battlefield and their status
under international law

1. Introduction

Generally speaking, the law of armed conflict makes a distinction between the
armed forces and the civilians of the parties to the conflict. In international armed
conflicts (IACs), any person who is not a combatant must be regarded as a civilian.'

Combeatant status, and the associated prisoner of war status, do not exist in the
regulation of non-international armed conflicts (NIACs) under international law.

Members of any armed forces of a State Party to a NIAC are inherently authorised
to use force within the bounds of applicable law, including IHL, and therefore may
not be prosecuted for lawful participation in hostilities.

1 AP, Art.50(1).
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Non-State actors such as individuals, insurgencies or other organised armed groups
(OAGs) that take direct part in hostilities are considered civilians who lose protec-
tion from direct attack for such time as the direct participation continues. They
may also be prosecuted in the State where the conflict takes place for any crimes
committed against the authority of the State.

1.1
Summary of chapter contents

This chapter provides an overview of the various actors on the battlefield and outlines
the contents of and background to the status and protection under international law
afforded to the individual groups.

Section 2 presents the actors in IACs. Next, Section 3 illustrates the distinctive fea-
tures related to the protection of the principal actors in NIACs.

1.2
Scope in relation to other chapters

This chapter is closely related to chapters describing the status under international
law of persons in a given context. For instance, the legal status of Danish forces
in operations outside armed conflict is dealt with in Chapter 3, and Chapter 6 is
concerned with, e.g., the contents of the protection to which civilians are entitled
in armed conflict. Chapter 7 considers the extent of the protection enjoyed by med-
ical personnel, and Chapter 12 describes in detail the rights and treatment of per-
sons deprived of liberty, which depend on the international law status of the person
deprived of liberty.

1.3
The importance of human rights to this chapter

The main difference between combatants and civilians is associated with the imple-
mentation of the principle of distinction, which constitutes the very cornerstone

of IHL. For more information, see Chapter 4. In terms of the detailed protection of
individuals in armed conflict, human rights supplement IHL in a great many areas.
This issue is considered in more detail in Chapter 6.
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ACTORS ON THE BATTLEFIELD

i

COMBATANTS m

) Spies
Journalists

. Mercenaries
Medical personnel (4

Relief organisations

Civil defense

(2]

Civilians accompanying armed forces

MOAG ©

* FIGURE 5.1 -

This figure illustrates the general relationship between actors on the battlefield. Fundamentally, a dis-
tinction is made solely between combatants and civilians. The personnel categories on the civilian side
to the right are all regarded as civilians under IHL but are treated differently in detail and have different

Re 1: “Medical personnel” are military medical of prisoners of war in the event of capture.
personnel who represent a special category in

terms of protection. Such personnel belong to

the armed forces but may not take an active part

in the hostilities or be made the object of (direct)

attack.

Re 2: Civilians accompanying the armed forces
remain civilians but must be assigned the status
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2. International armed conflict (I1AC)

21
Combatants

Generally speaking, the principle of distinction is about discerning (being able to
discern) protected persons and protected property, on one hand, and combatants
and military objectives, on the other. It is essential relative to the principle of dis-
tinction that a visible difference exists between civilians and combatants on the
battlefield.

The individual combatant may face very serious consequences upon failure to com-
ply with the combatant rules — not least, the requirement to carry arms and bear
distinctive signs. A combatant who falls into the power of the adversary under cir-
cumstances in which the combatant fails to meet the requirement to distinguish

oneself from the civilian population, or the requirement to carry arms openly, will

lose status as a combatant.”

Classic rules for combatants

The classic combatant status requirements divide combatants into two main groups.

The first group is comprised of the regular armed forces, national guards, and other
similar voluntary armed corps of a party to the conflict that might form part of the
armed forces of a State. In a Danish context, this group primarily includes members
of the Danish Armed Forces and the Danish Home Guard.

The second group is comprised of other voluntary armed forces, including resistance
movements, etc., that are not part of a State’s regular armed forces but may neverthe-
less obtain combatant status if they fulfil the following four conditions:

1) that of being commanded by a person responsible for the conduct of subor-
dinates;

2) that of having a fixed distinctive sign recognisable at a distance;

3) that of carrying arms openly; and

4) that of conducting their operations in accordance with ITHL.?

2 AP, Art. 44(4).
3 1907 Hague Regulations, Art. 1, and GC Ill, Art. 4A(1) and (2).
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In addition to these groups, there is a special situation in which civilians in a non-oc-
cupied territory take up arms to resist the approaching enemy. Such civilians will be
regarded as combatants under the rules on levée en masse*. This presumes that the
civilians in question have not had the time to form themselves into regular armed
units.*

The modern rules for combatants

The combatant requirements were modified as part of the preparation of AP I. The

above-referenced classic rules for combatants were consolidated but also relaxed.
These modifications are outlined below. The background for these modifications

was a desire to allow combatant status for a number of armed groups that engage in

armed conflict to achieve self-determination pursuant to the Charter of the United

Nations, etc.” These are situations in which peoples are fighting against alien occupa-
tion, racist regimes, or colonial domination. A new and more up-to-date set of rules

was needed because the majority of States during the negotiations were not of the

opinion that it was fair to require the members of such groups always to distinguish

themselves visually from the civilian population.

Danish armed forces must comply with the modern rules for combatants when
determining their own or the adversary’s combatant status in all IACs regardless
of whether the enemy has ratified AP I or not. Reference is made to Chapter 12
for more information about the determination of the status of persons deprived of
liberty.

On armed forces, command, and disciplinary systems

The armed forces of a party to the conflict are combatants, except medical and
religious personnel.®

5.1 The armed forces of a party to a conflict consist of:

All organised armed forces, groups, or units which are under a command responsible to that
party for the conduct of its subordinates even if that party is represented by a government
or an authority not recognised by an adverse Party. Such armed forces must be subject to
an internal disciplinary system which, inter alia, must enforce compliance with the rules of
international law applicable in armed conflict.’

4 GCIIl, Art. 4A(6), see AP |, Art. 44(6).
5 AP, Art. 1(4).

6 SCIHL, Rule No. 3.

7 AP, Art.43(1), and SCIHL, Rule No. 4.
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5.2 Combatants have the right to participate directly in hostilities.® If they fall into the power
of the adverse Party, they are entitled to the status of prisoners of war.’

The requirement of organisation is not described in detail. Armed forces may organ-
ise themselves in numerous ways. What is essential is that they are not a loose private

initiative but form a collective military unit. The requirement of organisation must

be considered in close connection with the requirement of responsible command.
This requires some hierarchical structure. The organisation must include command-
ers who are responsible for subordinates in the organisation.

OAGs do not necessarily have to form part of a State Party’s regular armed forces.
Nevertheless, they must belong to a State Party, and all MOAGs must be responsible
for acts committed by them during the conflict against a State party to the conflict.
No express agreement between the State and OAG is required. The affiliation may
sometimes be established and ascertained on the basis of the State’s acts and/or in
form of statements indicating such support or backing for the group.

It is no longer a condition for combatant status that IHL is in fact observed by indi-
viduals. What is essential is that the individual armed forces have established a disci-
plinary sanctions system and that the party actually enforces compliance with THL."

Since the Hague Regulation concerning the Laws and Customs of War on Land of
1907, it has been recognised that a State’s armed forces may consist of both military
and civilian personnel."! Danish armed forces consist of a number of different cat-
egories of personnel from combat troops to combat support elements to logistical

and administrative units and personnel. They are all combatants. Any military legal

advisers, staff judge advocates, military investigation officers, and civilians in the

Danish armed forces who bear a crown and, perhaps, an oak leaf are members of
the Danish armed forces and, as such, combatants. They have a right to take a part

in the hostilities although national orders may contain provisions as to how these

and other special groups of personnel may be armed and when and how military
force, if necessary, may be applied. Common to these groups is the requirement to

issue them an identity card that indicates their combatant status.'?

8 AP, Art.43(2).
9 AP, Art. 44(1).
10 AP, Art.43(1).
11 1907 Hague Regulations, Art. 3,
12 GCIII, Art. 17.
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These integrated civilians differ under international law from civilians who accom-
pany the armed forces but are not members of them, see Section 2.4 below.

The requirement for combatants to distinguish themselves

from the civilian population

The modern rules for combatants contain a provision that addresses the special
terms applicable during guerrilla warfare." This provision has not been adopted with
aview toward amending the rules on the wearing of State uniforms. The general rule
is still that the Danish armed forces must be in uniform. Moreover, the intention has
not been to treat States Parties and OAGs differently in terms of combatant status
in conflicts covered by AP I1." This being the case, it should also be possible to apply
the options of Article 44 of AP I to Danish armed forces in exceptional situations.
More detailed information is available below.

In relation to visible distinctive signs and the carrying of arms, the modern rules
for combatants now contain the following requirements:

Principal rule:

Combatants are required to distinguish themselves from the civilian population

during an attack or military operation preparatory to an attack. In this context,
military operations preparatory to an attack must be understood rather broadly
to comprise any preparatory military activity but also ordinary patrolling or any
other visible presence outside military camps in the area of conflict. However, this

principal rule also points out that armed forces, including Danish armed forces,
may appear out of uniform away from the battlefield. This applies, for example, to

secluded camps in which the individual is not standing guard or working on immi-
nent or ongoing military combat operations.

The rules do not specify how combatants are to distinguish themselves. At a mini-
mum, however, all combatants should be required to wear a characteristic garment

or other characteristic distinctive sign visible from a distance for aslong as the com-
batant is armed, regardless of the type of arms. What is essential is that the method

used makes it clear to the adversary that a person is a combatant.

13 AP, Art. 44(3).
14 Forinstance, AP |, Art. 1(4).
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Exception - extraordinary situations:

Especially as regards the above-mentioned OAGs, extraordinary situations may arise
in which itis not possible for or fair to require combatants to distinguish themselves
from the civilian population. In such extraordinary situations, international law
requires ata minimum that a combatant carry arms openly when participating in
an attack or - to the extent that he is visible to the enemy - when preparing an
attack in which the combatant will participate.

Within the meaning of international law, visible to the adversary means that the
adversary must be assumed to be able to see the combatant. Denmark interprets
“visible to the adversary” to mean that arms must be carried from the moment the
combatant can be seen with the naked eye or by means of modern optical or elec-
tronic means.

Even though the rule has been adopted in order to allow for the special circum-
stances applicable to OAGs covered by the Protocol, Danish armed forces may in

extraordinary situations appear out of uniform or without other visible distinc-
tive signs. However, this must respect the rule to carry arms openly when the activity

involves participation in an attack or collection of intelligence or other preparations

for an attack in which the combatant in question is to participate.

When such an extraordinary situation exists is to a great extent up to States to decide.
Examples of such activities are general collection of intelligence behind enemy lines
or holding meetings under the auspices of CIMIC*. Other examples are advisory
services provided by members of the Danish armed forces or certain types of CNO*.

In relation to the execution of CNO¥, the rules on distinction and the carrying of
arms are the same as in relation to more conventional attacks. In the event that a
member of the Danish armed forces is the person who is planning or launching a
CNA* or is otherwise involved in the preparation of military attacks (see above),
special attention must be paid to the requirement of distinction. This applies even
if the CNO* activity in question is launched from Denmark. The requirement of
distinction concerns the personnel participating in the planning or execution of
the operation in question. However, the requirement of distinction does not mean
that Danish armed forces must identify themselves as such by means of, for example,
code during the execution of CNO*.

2. International armed conflict (IAC) 165



If a combatant who does not bear a distinguishing mark falls in the hands of the
enemy in an IAC, there may be a risk that the capturing party will consider the cap-
tured person to be a spy. For more information, see Section 2.6 below.

Depending on the circumstances, a risk may also exist that the enemy considers
acts commiitted in civilian clothes to be perfidy. Reference is made to Chapter 10,
which also addresses situations in which a Danish soldier must be assumed to be
covered by the requirement to carry arms openly. The Chapter also addresses the
risks involved, including the risk of deprivation ofliberty by the enemy on suspicion
of espionage or perfidy.

Considerable restraint and risk management should be exercised in connection with
decisions to refrain from wearing a uniform in extraordinary situations. Hence, any
decision in that respect should be made at the Danish force commander level at a
minimum.

The rule on levée en masse* also applies under the modern rules for combatants.'

2.2
Civilians

5.3 Any person who is not a combatant is a civilian.'® Civilians may not be attacked unless and
for such time as they take a direct part in hostilities."” In case of doubt whether a person is a
civilian, that person shall be considered to be a civilian.'

IHL does not recognise any intermediate categories; a person is either a civilian ora
combatant.” Only medical personnel and chaplains can be said to form an interme-
diate category on the basis of their status as members of the armed forces but with
special protection under international law that requires the personnel not to take
a direct part in hostilities.” This personnel category is dealt with in more detail in
Section 3 of Chapter 7.

Civilians enjoy general protection against the effects of military operations and a

15 AP, Art. 50(1).
16 AP, Art.50(1).
17 AP, Art. 51(3), and UNSG Bulletin, Section 5.2.
18 AP, Art. 50(1).
19 AP, Art. 50(1),
(2).

20 AP, Art. 43(2

and SCIHL, Rule No. 5.
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wide range of more specific protections. Chapter 6 addresses the extent of these
protections in more detail.

The prohibition of IHL against direct attacks on civilians is not absolute in the sense

that the prohibition is conditional upon civilians refraining from taking a direct

part in hostilities.”! If civilians take direct part in hostilities, they lose their protec-
tion against attack for such time as they do so.?* This section is concerned with the

conditions for maintaining civilian protection against direct attack.

IHL does not prohibit civilians from taking a direct part in hostilities. Under inter-
national law, the intention of the provision is merely to establish the consequences

if civilians actually take a direct part in hostilities. The consequences under inter-
national law are very severe. The civilians will lose their protection against direct
attack and, thus, may be attacked on an equal footing with combatants for such time

as they take a direct part.

In practice, the loss of protection is significant for both the civilian and the armed
forces. For the civilian, it may mean that an activity that might otherwise seem
harmless and, perhaps, even natural leads to a loss of protection with the effect that
the civilian may be made the object of lawful attack. To the armed forces, the status
of the individual is essential to whether the person can be attacked directly or not.
The authority to decide whether a person constitutes a military objective will often
be regulated in more detail by the RoE for the armed force. In the majority of today’s
military operations, it will be an extremely sensitive issue to direct an attack against
civilians even if they take a direct part in the hostilities and, therefore, constitute
military objectives. Reference is made to Section 7 of Chapter 3 for RoE.

To the individual civilian, therefore, it is essential to know what activities may result

in aloss of protection. This issue is not precisely regulated in international law. How-
ever, two criteria may be deduced from the wording of the relevant provision: that
the participation in the hostilities must be direct (the functional criterion) and

that the protection will only be lost for such time as the direct participation in the

hostilities continues (the time criterion).

Denmark and other countries have adopted total defence concepts, based on the
notion that everyone is responsible for defending the State against foreign aggression.

21 AP, Art.51(3).
22 AP, Art.51(3), see Art. 51(2) and SCIHL, Rule No. 6.
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For instance, civilians are to contribute observations and reports of hostile activity, if
any, or make property or vehicles, etc., available. It was not the intention of States that
such indirect aid should result in loss of protection-only more direct participation
in hostilities was envisaged to have such an effect.

Against the background of Denmark’s experience participating in conflicts from
1999-2015, the issue is particularly relevant to Danish armed forces in the following
types of situations:

1) The use of civilian collaborators by Danish armed forces. What does it mean
to the employees of private companies who perform their duties close to the
battlefield?

2) The use of force to combat crime and riots in occupied or controlled territory.

3) Classification of the MOAGs that take a direct part in hostilities as opposed
to support activities to and in such groups wherein such support does not
amount to direct participation in hostilities.

In the following is a description of the Danish approach to the two criteria for direct
participation with a view toward providing the Danish Defence with some tools for
more conflict-specific consideration of the issue.

Direct participation in hostilities

The functional criterion

The following three cumulative criteria must be fulfilled before the participation of
a civilian person constitutes direct participation in hostilities within the meaning
of IHL.?

Criterion no. 1 The act must be likely to adversely affect the military operations or military
capacity of the adversary.

Alternatively, the act must be likely to inflict death, injury, or destruction on persons or ob-
jects protected against attack (taking part in hostilities — threshold of harm); and

Criterion no. 2 There must be a direct causal link between the civilian’s act and the harm
likely to result either from that act or from a coordinated military operation of which that act
constitutes an integral part (direct participation - direct causal link); and, finally,

23 AP, Art. 51(3). In the following, inspiration for defining direct participation in hostilities has been taken, for instance, from
the ICRC's “Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL; 2009. Reference is made to
Section 5.4.3 of Chapter 3 for more information about this guidance.
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Criterion no. 3 The act must be specifically designed to directly cause the required thresh-
old of harm in support of a party to the conflict and to the detriment of another (belligerent
nexus).

On the basis of the previously mentioned scenarios that are particularly relevant
for Danish forces, a number of examples of acts that constitute direct participation in
hostilities in which all three criteria have been fulfilled are set forth below. The list is
not exhaustive. There are comments to a number of the examples.

Example 5.1: The use of weapons to fire directly at the adversary or the operation of weap-
ons systems from a distance. Comment: There is no requirement that the civilian must be on
the battlefield. Protection will be lost even if the weapons system is operated far from the
objective.

Example 5.2: Laying mines, IEDs, or the like. Comment: It is not essential that the weapon
detonates instantly, and there is no requirement of a temporal connection between partici-
pation and the occurrence of the (likely) harm.

Example 5.3: Clearing of mines, IEDs, etc., laid by the adversary. Comment: Particularly rel-
evant to private military and security companies. When such private military and security
companies neutralise mines or IEDs laid in the community to eliminate the risk for children
and other civilians physically present in the community, the act does not fulfil the third cri-
terion above. This is because the act was not committed with the purpose of benefiting one
party to the conflict.

Example 5.4: Guarding and other protection of facilities, persons, or equipment that con-
stitute military objectives when the task entails protection against attack from the armed
forces of the adversary. Comment: The example is particularly relevant to private military and
security companies (PMSCs).

Example 5.5: Civilians who voluntarily position themselves at or around military objectives
to create a physical obstacle to the adversary or protect forces they want to support. Com-
ment: These voluntary human shields must not be confused with civilians forced or lured
into military objectives.

Example 5.6: Sabotage of supplies, logistics, or communications affecting the military op-
erations of the adversary. Comment: The requirement of adversely affecting the military op-
erations of the adversary does not require the act to result in physical harm or destruction.

Example 5.7: Participation in the deprivation of liberty, the guarding of prisoners, or other
control of the adversary, including hindrance of movement. Comment: The example is par-
ticularly relevant to private military and security companies.

Example 5.8: The performance of CNAs* even if the person in question is not physically
present on the battlefield and regardless of whether physical destruction is a result as long
as the adversary’s military operations or capacity is adversely affected. This means that some
CNE* or CND* activities may constitute direct participation based on the view that, by defini-
tion, acts strengthening a State’s own defences have an adverse effect on the adversary’s ma-
noeuvrability.?* Civilians who design malware* targeted to exploit the adversary’s identified

24 CWM, Rule No. 35.
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vulnerabilities will be engaging in direct participation.

Example 5.9: Providing input for tactical targeting. Comment: In this case, a distinction
must be made between contributions that will not be characterised as sufficiently direct, on
one hand, and contributions to specific attacks, on the other. If an attack far away from the
objective is planned or launched, for instance, through the use of a drone or CNO*, the act
committed by the civilian does not in itself have to entail the required adverse effect on the
adversary’s military operations. It suffices that the contribution forms part of a coordinated
military operation. Reference is made to criterion no. 2 above.

Example 5.10: Sniper attacks on other civilians or other protected persons or objects. Com-
ment: To fulfil criterion no. 3, the act must be related to the conflict.

In particular, with regard to criterion no. 2 - direct causation - the following exam-
ples are listed as situations in which, prima facie, no such direct causal link exists.

Example 5.11: Financial support to the adversary or other similar support in the form of
other such supplies as fuel, electricity, or building materials.

Example 5.12: Scientific support for the development or enhancement of military capabil-
ities or equipment.

Example 5.13: Participation in the production and transport of weapons and other mili-
tary equipment unless such support is provided for specific military operations. Comment:
A civilian who gathers and stores IEDs* for use by the adversary may, depending on the cir-
cumstances, be deemed to have taken a direct part in hostilities and, thus, lose his or her
protection. A civilian lorry driver who delivers ammunition to the battlefield for use there
loses his protection. However, he did not take a direct part in hostilities when he transported
the same ammunition from the factory to the mission area. In such cases, the IEDs, lorry, and
cargo constitute military objectives.

Example 5.14: General recruitment and training of personnel for the adversary’s armed forc-
es — for instance, distribution of information material or first-aid training. Conversely, a direct
causal link will exist if the recruitment or the training/instruction takes place with a view to-
ward participation in the hostilities, such as training in weapons and battle drills.

Example 5.15: Provision and preparation of meals for combatants, not even if meals are

prepared on the battlefield and play a key role in the ability of combatants to perform the
operation in question.

As described in more detail under criterion no. 3, the act must be designed and car-
ried out in support of a party to the conflict and to the detriment of another.
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What is essential is how the act is perceived in the context and the process of
which it forms a part. However, it is not essential whether the person committing
the act is aware that the act will result in a loss of protection. For instance, civilians
who are forced to become human shields in hostage situations or the like will not
lose their protection because it is not fair to say that such hostages have committed
an “act” in support of a party to the conflict. However, so-called “voluntary human
shields”, who of their own free will position themselves at military objectives, will
lose their protection.

The third criterion that the act must be related to the armed conflict (belligerent
nexus) means that the following, for instance, does not constitute direct participa-
tion in hostilities:

Example 5.16: Armed participation in a crime. This also applies to criminal acts aimed at
either of the parties if the intention of the act was not to support the adversary — for instance,
theft or robbery for the purpose of a private gain. Comment: In this case, the legal presump-
tion here implies that the act requires something specific indicating that the intention was
to support the adversary in the conflict. If this is not the case, the person in question will be
considered a protected civilian. Reference is made to cases of doubt below.

Example 5.17: Large numbers of civilians who, by their mere presence, prevent military ad-
vancement on roads or the like, but where this was not the intention — for instance, columns
of refugees, etc.

Example 5.18: Situations in which civilians protect themselves against unlawful attacks in
self-defence, including attacks from members of the armed forces.

Example 5.19: Situations in which civilians, by means of violent demonstrations in occupied
territory, wish to express their displeasure with the occupying power, for example. However,
the intention of such demonstrations is not to harm one of the parties in support of the other
but simply to express antipathy towards the presence of one of the parties.

The assessment of whether a specific civilian is taking a direct part in hostilities or
not may be difficult in practice and will typically be based on intelligence gathered
from the interception of signals (SIGINT), from a person on the ground (HUMINT),
from networks in the form of open-source intelligence (OSINT), and from com-
puter network operations (CNO). This gathering of intelligence will improve the
possibility of distinguishing among the different groups of persons with and without
protection against direct attack.
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5.4 The decision as to whether a civilian may be said to be taking a direct part in hostilities
must be based on the acts committed by the civilian and the circumstances at the given
location and time, that is, whether the acts and the circumstances in general can reasonably
be perceived to mean that the purpose of the act is to support one of the parties to the det-
riment of the other in a sufficiently direct manner and with the required level of harm as the
result. The final decision on the use of force must be made on the basis of intelligence that
can reasonably be expected to be available at the time to the person having to make the
decision to use force or not.

Direct participation in hostilities

The time criterion

Civilians taking a direct part in hostilities lose their protection against attack only
temporarily unless their participation takes on the character of a “Continuous Com-
bat Function’, see Section 3 below. In other words, the protection is suspended for
such time as the direct participation continues. Afterwards, the civilian will once

again enjoy protection against direct attack. Note that this does not prevent a civilian

who has taken a direct part in the hostilities from being prosecuted for the act if it is

acriminal offence. The apprehension of the person in question must then take place

with respect for the protection enjoyed by civilians under IHL and HRL.

It is not only during the act itself that the protection is lost. The civilian’s loss of
protection also extends to preparations for the direct participation and the trip to

and from the place of launching of an attack if this constitutes the direct support.
If a civilian makes an JED* and/or sets off to plant it, his protection against direct

attack will be suspended during the period from when he starts making the explo-
sive charge until he has returned. The acts characterised as preparatory vary, but the

preparations must be related to the actual act that constitutes direct participation. It
is to be noted that the house in which the IED* is made constitutes a military objec-
tive. Reference is made to Chapter 8 for information on this.

Cases of doubt

In a number of cases, it will be difficult to determine whether a person is a member
of a non-State organised armed group, and, if that is the case, whether the person
as a member of a non-State organised armed group actually takes a direct part in
hostilities and, therefore, loses protection against attack. Hence, not all MOAGs take
adirect partin hostilities. Some play a more remote role that typically does not fulfil
the criteria outlined above.

Chapter 5 - Introduction to the actors on the battlefield and their status under international law 172



Cases of doubt might also include a civilian who commits an isolated act that results
in a loss of protection. Or it might just be a civilian who expresses his antipathy
towards the Danish armed forces in a manner that does not completely fulfil the
criteria for direct participation and, therefore, does not result in a loss of protection
for the person.

In such cases of doubt, the person in question is presumed to be a civilian and, thus,
protected against direct attack.”

This does not leave Danish armed forces without any options for taking action if
required. In cases of doubt, the person in question may not be attacked directly.
The person may be kept under observation; and if he or she does anything else to
eliminate the doubt or, perhaps, if he or she even initiates an actual attack, there is
no longer any doubt, and the civilian in question may be attacked.

The legal presumption may be addressed through the extensive use of intelligence

collection. Collection of intelligence on individuals but also pattern of life* analy-
ses, etc., will significantly increase the chances of distinguishing among the various

groups of persons with and without protection against attack.” Reference is made

to Section 3 below for more information about NIACs.

Chapter 6 provides more information about the relationship between civilians,
including civilians taking a direct part in hostilities against members of non-State
organised armed groups (MOAGs).

2.3
Private military and security companies

This Manual applies the term private military and security companies (PMSCs)* and
private military contractors (PMCs) to the civilian companies that, pursuant to an
agreement with the Danish State, perform tasks in relation to international military
operations.

The increased use of civilian private military and security companies in connection
with international military operations, including the use in armed conflict, neces-
sitates comment on the battlefield status of such civilians under international law.

25 AP, Art.50(3).
26 AP, Art.57(2).
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The clear outset is that private military and security companies are civilians and, as
such, entitled to protection in common with other civilians. This applies regardless
of the type of conflict. Hence, the determination of whether private military and
security companies take a direct part in hostilities is the same as described above
in Section 2.2. Like other civilians who are in the vicinity of armed forces, they are
vulnerable to attacks directed against military objectives.

Private military and security companies differ from the majority of other civilians in
that their participation — direct or indirect — is by agreement with a party to a conflict.
Provided that the agreement is lawful, their participation is not, as a general rule,
sanctioned, either under international law or under the national law of the State to
the agreement. In transnational non-international armed conflicts, private military
and security companies will typically be subject to the national legal system of the
receiving State. However, status of forces agreements will sometimes restrict the
receiving State’s right to exercise jurisdiction over such civilians.

Traditionally, States have not considered it a matter of international law to regulate
the conduct of civilians in more detail in IHL. This being the case, IHL does not
specifically prohibit civilians from taking a direct part in hostilities. This is a matter
of national law. However, the principle of distinction in international law rests on
the clear assumption that only combatants should have the right to take a direct part
in hostilities provided that they distinguish themselves properly from the civilian
population.”” Therefore, private military and security companies - as such — should
not perform actual combat functions.

In the event that the Danish State wishes to use private military and security compa-
nies to perform tasks involving direct participation in hostilities, the private military

and security companies need to be integrated into armed forces within the notion

of combatant described in Section 2.1 above.

This integration could be in the form of employment contracts entered into with
civilian staff members. The agreement must ensure that they are subject to the rel-
evant defence legislation and included in the chain of command system, as well as
being subject to the requirement to distinguish themselves from the civilian popu-
lation under the modern rules for combatants outlined above. Such private military
and security companies will thereby also be subject to military penal and discipli-
nary codes on an equal footing with other military personnel.?®

27 AP, Art.43(2).
28 Section 2(i) of the Danish Military Penal Code and Section 3(i) of the Danish Military Disciplinary Code.
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2.4
Civilians accompanying the armed forces
without being members thereof

Civilian members of the armed forces, as described in Section 2.1 above, must not

be confused with civilians who are not part of Danish armed forces but accompany
the Danish Defence in the performance of military missions. Such civilians are genu-
ine civilians who - should the Danish Defence so choose — may be assigned the status

of civilians accompanying Danish armed forces without becoming members of
Danish armed forces. In practice, they are assigned this status by being issued with

an identity card of the type set forth in GCIII to indicate their prisoner of war status

were they to fall into the hands of the adversary in an IAC.? Another important

consequence of this status is that the civilian is covered by the Danish Military Penal

Code in armed conflicts.”

Such civilians may be individuals, including local interpreters, journalists, research-
ers, troop entertainers, writers, politicians, etc. They may also be private military and
security companies employed to perform certain tasks — typically, maintenance or
other logistical duties. In cases in which such civilian companies are determined to
be accompanying Danish military forces, they may be assigned the status of civilians
accompanying the armed forces.

Civilians accompanying the Danish armed forces without being members thereof
enjoy civilian protection unless they take a direct part in the hostilities.

Example 5.20: The Danish Defence has concluded an agreement with a Danish company to
operate a Danish camp in a mission area. The operation involves cleaning, cooking, certain
welfare services, including a (PX) kiosk, etc. The company’s civilian personnel physically pres-
ent in the camp wear civilian work clothes and have been issued a type Cidentity card by the
Danish Defence, which indicates their status as that of civilians accompanying the Danish
armed forces and, thus, their right to prisoner of war status if the situation should arise.

2.5
Mercenaries

Historically, private armies of mercenaries have been used extensively to fight wars
of States. Against the background of a very extensive practice of recruiting and using

29 GCIII, Art. 4A(4).
30 Section 2(ii) of the Danish Military Penal Code.
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mercenaries in conflicts on the African continent, States have adopted a convention
against the recruitment, use, financing, and training of mercenaries.”» Denmark is
not party to the Convention. Moreover, the United Nations General Assembly and
the United Nations Security Council have adopted a series of resolutions that pro-
hibit the use of mercenaries in various contexts.*”

In more recent conflicts, the term “mercenary” has been used in connection with
State use of private military and security companies, especially when such compa-
nies have undertaken tasks involving direct participation in hostilities. As illustrated
below, the term “mercenary” is very strictly defined in international law. In practice,
this means that very few examples exist in which the private military and security
companies used in contemporary conflict scenarios are governed by the rules on
mercenaries.

IHL contains no prohibition on the use of mercenaries, but AP I states that mer-
cenaries have no combatant privilege. This is true whether or not they otherwise

fulfil the combatant requirements set forth above. They are not entitled to prisoner

of war status if they fall into the hands of the adversary, and they have no right to

take a direct part in hostilities. Should they do so regardless, they may be prosecuted.
However, like everyone else, a mercenary is entitled to the minimum protection to

which anyone who is not favoured with better protection elsewhere under interna-
tional law is entitled. Chapters 6 and 12 provide more information about the more

detailed extent of minimum protection.

Under AP I, a mercenary is any person who:

1) isspecially recruited in order to take part in the hostilities; and

2) does, in fact, take a direct part in hostilities; and

3) ismotivated by the desire for private gain and, in fact, receives compensation
substantially in excess of that paid to regular soldiers of similar functions and
ranks; and

4) isneitheranational - nor aresident - of the territory controlled by one of the
belligerent States; and

5) isnota member of the armed forces of one of the belligerent States or is not
sent by a belligerent State as a member of its armed forces.*

31 International Convention against the Recruitment, Use, Financing and Training of Mercenaries, dated 4 December 1989, see
UN General Assembly document A/RES/44/34.

32 See, for instance, Security Council resolutions 239 and 241/1967 as well as 405/1977.

33 AP, Art.47..
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2.6
Spies

A member of the armed forces of a State who falls into the power of an adverse party
while engaging in espionage does not have the right to prisoner of war status.*

Espionage presumes that information about the adversary is gathered by a member
of the armed forces falsely pretending not to be a combatant.* Information gath-
ered by Danish forces in uniform, thus, never acquires the character of espionage

under IHL.

Ruses of war and other measures necessary for the purpose of gathering information
about the adversary (so-called intelligence collection), including CNE* operations,
are considered to be in compliance with international law. However, when such intel-
ligence collection takes place under the pretence of a status other than combatant
status, there is a risk of being apprehended by the adversary without the subsequent
right to claim prisoner of war status, and finally being accused of espionage.*® Ref-
erence is made to Section 2.1 of Chapter 10 for a distinction between ruses of war
and perfidy.

Thus, it is a requirement that the intelligence be collected from the adversary under
the pretence of a status other than combatant status - i.e., clandestinely.

As regards CNE*, the situation is atypical in relation to classic espionage since the
intelligence is collected through computer networks.

CNE* is not in itself considered to be espionage, but it may develop into so-called
cyberespionage if, for instance, it takes place under the pretence of an authorised
user in a restricted access domain in the adversary’s territory or in another manner
in which an attempt is made to hide the identity of the person performing the intel-
ligence collection. To fulfil the requirements of espionage, the CNE* activity must
also be undertaken in an area controlled by the adversary in the conflict.

Hence, CNE* activities undertaken by Danish cyber experts from Denmark or in
the mission area in an area controlled by own forces or allied forces cannot fall

34 AP, Art. 46.
35 AP, Art. 46(2).
36 1907 Hague Regulations, Art. 24.
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under the notion of espionage under IHL even though they may be punishable as
espionage pursuant to legislation applicable in the country in which the intelligence
is being collected. *

2.7
Other persons

As outlined above, IHL fundamentally only distinguishes between combatants and
civilians. The key distinction requires only one qualification: that permanent med-
ical personnel and chaplains forming part of the armed forces of a State are consid-
ered neither combatants nor civilians.*® Chapter 7 provides more information about
medical personnel and their status.

Under IHL, a number of civilian groups enjoy special projection, including the sick
and wounded,” women,* children,* pregnant women and mothers of infants,*> and
aged and infirm persons.* Persons included here enjoy protection in addition to the
general protection of civilians.

Moreover, a number of organisations have been given a specific mandate or

function under international law. For instance, these include, among other things,
civilian healthcare professionals (medical personnel),* civil defence personnel,*

personnel engaged in the protection of cultural property,* ICRC personnel,*” and

members of national Red Cross societies and other national voluntary aid organi-
sations to the extent that they are properly recognised and authorised by a party to

the conflict.*®

Chapter 6 describes these groups and their protection in more detail, and Chapter 3
also provides such a description with respect to women and children.

37 CWM, Rule No. 66.

38 AP, Art.43(2), see Art. 50(1).

39 AP, Art.10(1).

40 Forinstance, AP |, Art. 76.

41 API, Art. 77-78.

42 AP, Art. 76(2) and (3).

43 GCIV, Art. 16 and 17.

44 AP, Art. 8(1)(c).

45 AP, Art. 62.

46 1954 Hague Convention, Art. 15.

47 Forinstance, CA 3, GC I, Art. 126, GC IV, Art. 143, AP |, Art. 81, and AP Il, Art 18.
48 AP, Art.8(1)(c)(ii), and AP I, Art. 81(1).
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Chapter 6 introduces the rules of international law that prohibit parties to a conflict
from using child soldiers. Particularly in certain NIACs, children have relatively
frequently been recruited into especially OAGs armed forces in violation of inter-
national law.

In conflicts in which children are members of the armed forces of a party to a conflict
or children take a direct part in hostilities as civilians, the status of children under
international law is the same as that of adults in relation to the rules on distinc-
tion, etc., of IHL. Chapters 3, 6, 11, and 12 provide more information on the special
protection of children in other contexts, including occupation and the deprivation
of the liberty of children.

Journalists

Journalists enjoy the same protection as other civilians®, with the special qualifi-
cation that a journalist may carry a press identity card issued by the government of
the State of which he is a national.”® The scheme, which in Denmark is administered

by the Prime Minister’s Office, does not entail any special rights for or protection

of journalists. Depending on the circumstances, parties to a conflict that are under
an obligation to protect the civilian population may be obliged to deny journal-
ists access to the battlefield. Some journalists have a right to prisoner of war status

should they fall into the hands of the adversary: so-called war correspondents, who

are included in the group of civilians accompanying the armed forces (see Section

2.4 above).

Representatives of international organisations

with a special mandate

In addition to the groups mentioned above, there are representatives of interna-
tional organisations that have a specific mandate in a conflict. These include civilian
representatives of the ICRC, the UN and UN organisations, the EU, the OSCE, the
International Criminal Court, AU, INTERPOL, etc.

These organisations will often be present in conflict areas under a specific mandate.
This mandate may be general such as the mandate given to UN special envoys under

49 SCIHL, Rule No. 34.
50 AP, Art.79.

2. International armed conflict (IAC) 179



the Charter of the United Nations, or it may include ad hoc tasks authorised by the
UN Security Council. Such mandates must be respected even when this has conse-
quences for military operations. This may involve providing personnel to support
and protect such civilians, or it may mean that the parties to a conflict refrain from
undertaking activities in certain areas where such mandates are being exercised.

3. Non-international armed conflict (NIAC)

3.1
Members of non-State organised armed groups (MOAGSs)

Aside from the special types of conflicts of an internal character covered by AP I,**
international law does not provide for any combatant privilege for dissidents* and
insurgent groups — known as non-State organised armed groups (OAGs).”

The distinction between civilians and MOAGs is not addressed directly. AP I reiter-
ates the fundamental protection of civilians as expressed in IACs.* At the same time,
the non-State parties to non-international armed conflicts are described as organ-
ised armed forces (dissidents) and other organised armed groups under responsible

command. Reference is made to Section 3.4 of Chapter 2.

If members of OAGs were given the same status as civilians, the result would be that
such persons would have a right to the broad range of protection enjoyed by civilians
under IHL. Therefore, AP II distinguishes between civilians and members of OAGs.*

A non-State party often consists of a civil political wing, and a more military wing.
Within the military wing, there is also a difference between the functions performed

by its members. Some members participate in the planning or conduct of actual hos-
tilities, while other members perform more remote functions. A MOAG may only
be made the object of attack, i.e., constitute a military objective, if the conditions

for direct participation in hostilities are met.

51 API, Art. 1(4).

52 See also the explanatory notes to L24 of 18 December 2015 to amend the Danish Criminal Code.
53 APII, Art.13.

54 AP I, Art. 1(1) as opposed to AP II, Art. 13.
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The armed forces of a State party will often be easily recognisable by their uniforms,
identity cards and insignias, etc., whereas this is normally not the case with OAGs.
Thus, an association with an OAG will often have to be established by discovering
or otherwise collecting intelligence. Intelligence collection may reveal something
about the group’s external characteristics in the form of distinctive attributes, etc.,
that may be interpreted to indicate an affiliation with the group. Moreover, the con-
duct and acts of individual persons may reveal whether an affiliation of a person
with the group constitutes membership and what specific function the person may
be performing.

The guidance prepared by the ICRC in 2009 introduces the term “continuous com-
bat function”> The term is used to operationalize what it is to be a MOAG, the effect
being that the relevant member may be attacked directly throughout the conflict.
Reference is made to Section 3.1 of Chapter 2.

The term implies, for instance, that some persons will be attached to or support
OAGs, but the activity or the function performed by such persons will not, at the
outset, be of such a character that it constitutes direct participation in hostilities.
Reference is made to the examples under Section 2.2 above. For instance, this applies
to persons who exclusively finance, provide general recruitment and training, or
propagandise in support of OAGs.

Indirect support from such persons does not mean that they will lose their pro-
tection even if they are members of a non-State organised armed group, unless
they also participate in a more direct sense. They maintain their protection as civil-
ians under international law in spite of their indirect support and their OAG mem-
bership. They may not be attacked directly, but their presence at military objectives
will increase their risk of being injured or killed during an attack; and, in some cases
(for instance, for persons who manufacture weapons for OAGs), their product and
facilities will often constitute military objectives. In this respect, such auxiliary per-
sonnel are comparable to civilians who accompany the armed forces of a State or
private military and security companies, which also maintain their status as civilians.

On the other hand, there may be civilians who, in one or more cases, take a direct
part in hostilities without automatically becoming members of an OAG. Such civil-
ians will also lose their protection against attack to the extent and for such time as
they take a direct part in hostilities.

55 ICRC,“Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL, May 2009.
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In what follows is a description of Denmark’s approach to the term “continuous
combat function”

5.5 In the event that a person takes a part on a more continuous basis in the activities of the
organised armed group and frequently performs tasks that, viewed separately, consti-
tute direct participation in hostilities, that person will lose protection as a civilian during
the period from first participation until an active indication of leaving the group.

When a person takes a direct part in hostilities must be determined by the same
functional criteria set forth in Section 2.2 above. When a person joins and, perhaps,
leaves such a group is based on observations of the movements and patterns of
activity of the individual person.

It is rather difficult to apply these criteria in practice. This is particularly true when
amember leaves a group. When a person has participated sufficiently directly and
continuously in the hostilities, he is required to act in a manner that clearly indicates
that the direct participation in the hostilities has ceased. Such an act could consist of
a surrender of weapons or some express and reliable expression of demilitarisation
or some other unambiguous dissociation from the OAG to which the person has
been attached.

When direct participation in hostilities is sufficiently continuous to constitute mem-
bership depends on the circumstances. In some contexts, it is quite clear already
from the first direct participation that a person is a member of an OAG. For exam-
ple, the person may indicate an attachment by wearing special garments and carry-
ing weapons and, in this way, create a presumption of continuous direct participation
based on appearance. In other cases in which the appearance of the person in ques-
tion does not facilitate any determination of attachment, actions must determine
the nature of participation. In the absence of clear indications of membership, the
presumption will be that it is an isolated incident of direct participation.

3.2
Danish armed forces in non-international armed conflicts
(NIACs)

International law contains no rules on combatants in NIACs, apart from conflicts
covered by Article 1(4) of AP I. Hence, there is no formal requirement under inter-
national law for distinguishing visual signs or the open carrying of arms in NIACs
as is the case with IACs, as described above.
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However, requirements still exist for the protection of civilian objects and the civilian
population that does not take a part in the hostilities. This being the case, a precon-
dition for maintaining these aspects of the principle of distinction is that it must also
be possible in NIACs to distinguish visually between the parties to the conflict and
the protected civilians where hostilities are taking place.

Section 10 of this Manual describes the prohibition on perfidy, including in NIACs.
Reference is made to Section 2.1 of Chapter 10 for a more detailed description of
the prohibition.

5.6 In NIACs, Danish armed forces must also contribute to making this distinction possible
by wearing uniforms.*® In practice, this means that a decision to wear garments other than a
uniform in NIACs cannot be made at a level lower than that of the Danish force commander.

Attention is also directed to the fact that the wearing of uniforms by foreign forces
is often regulated in status of forces agreements (SOFAs) and/or general mission
directives. Reference is made to Section 6 of Chapter 3.

56 Addendum 5.1.

3. Non-international armed conflict (NIAC) 183



1. Introduction:

1.1 Summary of chapter contents

1.2 Scope in relation to other chapters:

1.3 Human rights issues addressed in the chapter-

2. Definitions and minimum protection

2.1 Definitions

2.2 Minimum protection

3. General protection from the effects of military operations

3.1 Introduction

3.2 Overview of general protection against dangers arising from military operation.

3.3 Prohibition on attacking individual civilians, the civilian population, or civilian objects

3.4 Precautions against the effects of military operations and attacks by the adversary

3.5 Duty to allow the passage of relief supplies for the civilian population:

3.6 Special considerations on assistance to the civilian population in besieged or encircled areas
4. Special considerations on fundamental protections of individual civilians and the civilian population

4.1 Introduction

199

200

200

4.2 Fundamental prohibitions

200

4.3 Special protection of certain vulnerable groups of person

5. Special protection of certain civilian objects, installations, and property

209

209

5.1 Introduction

209

5.2 Objects indispensable to the survival of the civilian population

5.3 Dangerous force:

210

212

5.4 Civilian medical objects

5.5 Civil defence buildings and materiel

212

5.6 Cultural property-

214

223

5.7 Protection of the natural environment

5.8 Civilian detention facilitie:

223

6. Areas for the protection of vulnerable groups etc.

6.1 Introduction

224

224

6.2 Zones under special protection established by agreement between the parties to the conflict

6.3 Centres designated for the protection of cultural property pursuant to the rules of the Cultural Property Convention————:

7. Civil defenc

224

229

229

7.1 Civil defence and functional protection

229

7.2 Civil defence personnel and civil defence organisation.

230

232

7.3 Cessation of protection

8. Humanitarian organisations




CHAPTER 6

Civilians

Protection of individual civilians,the civilian population,
and civilian objects




CHAPTER 6

Civilians

Protection of individual civilians,the civilian population, and civilian objects

1. Introduction

The protection of the civilian population will often form part of the international
legal basis for military intervention. This is true regardless of whether an armed
conflict exists or not.

Especially since World War II, the protection of civilians in armed conflict has been
on the international law agenda, and very few post-war treaties in the context of IHL
have not been dictated, one way or another, by a desire specifically to address and,
thereby, improve the protection of individual civilians and the civilian population
at large. In this manner, the more specific rules are based on the fundamental prin-
ciples of distinction and humanity embodied in IHL in relation to the necessary use
of force in armed conflict.

In NIACs, the ability to distinguish between military objectives and civilian objects
and between members of non-State organised armed groups (MOAGs) and civilians
may be associated with special challenges. In addition, it is a well-known guerrilla
tactic to seek out military engagements in urban areas. It will often be more difficult
to work with the distinction in non-international armed conflicts than in the more
classic international armed conflicts between the uniformed armed forces of States.
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It is an absolutely fundamental principle that individual civilians, the civilian pop-
ulation, and civilian objects must be protected in all conflicts. The rules governing
their protection in armed conflict are primarily embodied in IHL and in HRL. In
addition, the organs of the United Nations have adopted special thematic resolutions.

1.1
Summary of chapter contents

Section 2 provides a brief description of key terms and concepts relevant to the pro-
tection of civilians in armed conflict. This is followed by Section 3, which describes
the general protection of individual civilians, the civilian population, and civilian
objects from the effects of military operations. The section mainly focuses on the
obligation of belligerent States to take necessary precautions. Section 4 describes
the fundamental protection for individual civilians and the civilian population as
well as the specific protection afforded to certain vulnerable groups by IHL. Section
5 looks into the specific protection of certain objects, installations, and cultural
property. Section 6 introduces the possibilities for parties to a conflict to establish
areas with special protection status. Section 7 addresses civil defence, and Section
8 focuses on humanitarian organisations and their personnel.

1.2
Scope in relation to other chapters

This chapter deals with only those obligations under international law that concern
the protection of individual civilians, the civilian population, or civilian objects if
these obligations are not considered in detail in one or more of the other chapters
of the Manual, as is the case, for instance, in:

Chapter 3: On the identification of applicable law, including HRL. Here, there may
be ascertained a high degree of consistency between the norms relating to the fun-

damental, individually-based guarantees in IHL and HRL, respectively.

Chapter 5: The definition of a civilian and when civilians may lose their protection
against attack.

Chapter 7: On the obligations of parties to a conflict to treat sick and wounded
civilians and the protection of the civilian health infrastructure in armed conflicts.
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Chapter 8: On the obligations of parties to a conflict in selecting targets of attack
and taking precautions in connection with attacks, including verification, propor-
tionality, measures to minimise loss, injury or damage, etc.

Chapter 10: On methods of warfare and prohibitions and restrictions on the choice
of methods, including in the interests of individual civilians, the civilian population,
and certain civil objects.

Chapter 11: On belligerent occupation, including the more extensive obligation of
occupying powers to ensure the protection of civilians in occupied territory.

Chapter 12: On the obligations and corresponding rights related to civilians who
are deprived of their liberty by Danish armed forces.

Chapter 15: On complaint mechanisms, protecting powers and their role in the
implementation of IHL in specific armed conflicts, etc.

1.3
Human rights issues addressed in the chapter

The obligations described in this chapter are primarily those embodied in THL.
Where relevant, they are supplemented by HRL, which is addressed in general terms
in Section 4 of Chapter 3.

There is a high degree of consistency often, even identical wording — between the
special guarantees, including the fundamental guarantees, afforded by IHL to indi-
viduals held in the custody of a party to a conflict and the corresponding human
rights. Compare, for instance, Article 75 of AP I on fundamental guarantees and the
ICCPR, which share several common features.

As described in Chapter 3, Danish forces operating abroad are bound by HRL in
cases of personal or territorial jurisdiction* or in cases in which Danish forces
exercise public powers by agreement with the territorial State. These situations are
largely identical to the description IHL of the obligations of the parties to the conflict
towards civilians who are in their custody, power, or/and control. This is reflected,
for instance, in the structure of GC IV in which Part IIT only protects (certain) per-
sons who are physically present either in the territories of the parties to the conflict
or in territories occupied by a party to the conflict. Here, in common with HRL,
protection is afforded to persons who are within the jurisdiction of the parties to
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the conflict. Another example is Article 75 of AP I, which deals with civilians “in

» 1

the power of a Party”.

The opposite is the case with AP II, which provides that the fundamental guarantees
must be ensured to all persons, whether or not their liberty has been restricted.? This
should be seen in the light of the fact that AP II regulates NIACs conducted within
a territory of a State where the territorial State exercises jurisdiction and, therefore,
has to ensure fundamental guarantees to all persons, including in armed conflict.

2. Definitions and minimum protection

2.1
Definitions

6.1 Inan IAC, a civilian is any person who is not a combatant.? In a NIAC, in principle, a civilian
is any person who is not a member of the armed forces of a State. Members of a State’s armed
forces possess a state authorization to use force and are authorised to use force within the
bounds of national and international law and described in a use-of-force directive tailored to
the specific NIAC. In case of doubt whether a person is a civilian, that person shall be consid-
ered to be a civilian.*

The civilian population comprises all persons who are civilians.®

A civilian object is any object that is not a military objective according to Article 52(2) of AP I.
+NIAC®

More information about personnel on the battlefield is provided in Chapter 5,
including Section 3 of Chapter 5, which stipulates that members of non-State organ-
ised armed groups acting as non-State actors in a NIAC are considered civilians who

to the extent that they — continuously — take a direct part in hostilities lose their
protection against attack.

1 AP, Art. 75(1).

2 APII, Art. 4(1).

3 AP|, Art.50.

4 AP, Art. 50(1).

5 AP, Art.50(2).

6 SCIHL, Rules Nos. 7 and 8.
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2.2
Minimum protection

The rules governing the protection of individual civilians, the civilian population,
and civilian objects guarantee a minimum protection. Any party to a conflict may
choose a higher standard of protection. In international coalitions, for instance,
measures will often be taken centrally to place restrictions on the use of force by the
armed forces that go beyond the use of force permitted under international law. Such
measures do not require an agreement with the opposing party to the conflict.
However, IHL encourages parties to a conflict to conclude such agreements across
a variety of conflict scenarios; and, in a few cases, the parties are under an actual
obligation to seek the conclusion of agreements.

Example of an obligation under international law to seek the conclusion of specific
agreements:

Example 6.1: It follows from GC IV that the parties to the conflict must endeavour to con-
clude mutual agreements for the evacuation of wounded, infirm and aged persons, children,
and maternity cases from besieged or encircled areas.”

Agreements for the establishment of special protection areas as described in Section
6 must be seen in the light of this obligation.

Agreements may be concluded locally by the deployed armed forced within a defined
scope of national powers. Agreements may be rights-oriented and legally binding or
may be of a more practical character, and they may be concluded with adversaries
or civilian contractors.

Furthermore, supplementary agreements may be suitable to create the legal and
practical framework for combining the different sets of rules mentioned above that
are applicable to a given armed conflict.

Civilians may in no circumstances renounce in part or entirety the rights afforded
to them either by international law or separately by supplementary agreements — not
even if this occurs with the voluntary consent of the civilian(s).® Reference is made
to Chapter 5 about the forfeiture of protection against direct attack in cases in which
civilians take a direct part in hostilities.

7 GCIV,Art. 17.
8 GCIV,Art.8.
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Similarly, the parties to the conflict may not renounce the protection afforded by
international law to their civilian populations. The same goes for any protection
agreed between the parties to the conflict in addition to that prescribed by inter-
national law except in accordance with the terms and conditions of the agreement.

3. General protection from the effects of military operations

3.1
Introduction

The general protection of civilians in IACs follows from the provisions of AP I, which
supplement relevant parts of GCIV. In GC IV, only the provisions of Part IT afford
protection to all segments of the civilian populations of the belligerent States. Only
this part, therefore, is relevant to this chapter.

The remaining provisions of GCIV; i.e., from Article 27 onwards, protect only civil-
ians who have been granted the status of “protected persons” '“The specific protec-
tion afforded by the rest of GCIV relates to nationals of certain foreign States in the

national territories of the belligerent States, i.e., in the case of Denmark, nationals of
foreign States in Denmark. Since this manual addresses international law in inter-
national operations, measures taken with respect to persons in Denmark will not

be discussed in more detail here.

The second area of primary protection for “protected persons” includes cases of
occupation whereby a form of governmental authority is established over the ter-
ritory of a foreign State. These issues are dealt with in Chapter 11 on belligerent
occupation and in Chapter 12 on persons deprived of liberty, including internees.

For obvious reasons, the protection of civilians in NIACs is structured somewhat
differently in international law, since neither occupation nor the issue of nationals
of foreign States in Denmark is of particular relevance in this context. In NIACs,
therefore, protection is afforded to all civilians within the territory of the party to
the contflict as defined below.

9 AP, Art. 49(3).
10 GCIV, Art. 4.
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3.2
Overview of general protection against dangers arising from
military operations

6.2 Individual civilians and the civilian population shall enjoy general protection against dan-
gers arising from military operations." +NIAC™?

This general protection is regulated by AP I and AP IT and by the rules of protection
set forth in Geneva Convention IV, including Part I, in particular. This protection
entails obligations for all parties to the conflict regardless of whether they are taking
part in offensive, defensive, or stabilisation operations."?

This general protection against dangers arising from military operations is specified
in AP I and AP II to address the following among other things:

Prohibition of direct attacks against individual civilians, the civilian popu-
lation, or/and civilian objects.' The prohibition is discussed in Section 3.3

immediately below.

Prohibition of acts or threats of violence, the primary purpose of which is to

spread terror among the civilian population.' Reference is made to Section

2.11 of Chapter 10.

Prohibition of indiscriminate attacks.'® Reference is made to Section 2.10 of
Chapter 10.

Prohibition to use the civilian population or individual civilians deliberately
to shield, favour or impede military operations.'” Reference is made to Sec-
tion 2.12 of Chapter 10.

Qualified restrictions on attacks directed against certain objects and the nat-
ural environment.'® Reference is made to Section 5 below and to Section 2.15

of Chapter 10.

Requirement to take precautions to protect individual civilians, the civilian

population and civilian objects before and during attacks.'” Reference is made

to Sections 4 of 5 of Chapter 8 and to Chapter 13.

11 AP, Art. 51(1), GC IV, Part II, Art. 13(1), and UNSG Bulletin, Section 5.4.
12 APII, Art. 13(1).

13 GC IV, Arts. 13-26, see AP |, Art. 49(3).

14 AP, Art.51(2),and AP |, Art. 52(2).

15 AP, Art. 51(2), second sentence.
16 AP, Art.51(4).

17 API, Art.51(7).

18 AP, Art. 53-56.

19 API, Art.57.
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Requirement to take precautions to protect individual civilians, the civilian
population and civilian objects from the effects of attacks.?® The prohibition
is discussed in Section 3.4 below.

Duty to allow the passage of relief supplies for the benefit of the civilian popu-
lation, which is addressed in Section 3.5 below, and the status and protection
of humanitarian personnel, which is dealt with in Section 8.

3.3
Prohibition on attacking individual civilians, the civilian popu-
lation, or civilian objects

6.3 It is prohibited to conduct attacks directed against individual civilians, the civilian popu-
lation, or/and civilian objects.”! +NIAC?%

The provision reflects the principle of distinction. As far as the individual civilian is
concerned, the protection is subject to the condition that the civilian does not take
direct partin hostilities (see Chapter 5). Similarly, objects may lose their protection
and constitute military objectives if used for military purposes. In addition, civilians
and civilian objects may lawfully in connection with attacks on military objectives
become the object of injury or damage in accordance with the rules on collateral
damage. The relevant rules are described in more detail in Section 4 of Chapter 8.

3.4
Precautions against the effects of military operations and
attacks by the adversary

It is usually inevitable that military operations are conducted in the vicinity of civil-
ian buildings or other civilian activity. It will be necessary in some cases to use
civilian houses, civilian infrastructure, or other civilian objects for military purposes
with the effect that the objects become military objectives. Some types of objects are
afforded special protection, however, and this means that the parties to the conflict
are not allowed — or allowed only in exceptional cases — to use such objects for
military purposes. Cultural property is an example of objects that are afforded such

20 AP, Art.58.

21 AP, Art.51(2) and Art. 52(1), CWM, Rule No. 32, SCIHL, Rules Nos. 1 and 7, ICC Statute, Art. 8(2)(b)(i-ii), and UNSG Bulletin,
Section 5.1.

22 APII, Art. 13(2),, SCIHL, Rule No. 7, and ICC Statute, Art. 8(2)(e)(i).
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special protection. As a part of this protection, the conflicting parties should, to the
maximum extent feasible, transport movable cultural property away from areas
near military objectives or ensure adequate protection of such property and avoid
establishing military objectives near cultural property.> More information about
military objectives is provided in Chapter 8 and in Section 5 below on civilian objects
subject to special protection.

The rules of protection do not prevent the military use of civilian objects, but they
oblige the parties to the conflict to take precautions to protect individual civilians,
the civilian population, and civilian objects that are not used for military purposes.

Parties to a conflict, therefore, must give due consideration to the effects of enemy
fire directed at their own units and installations and to other dangers that may arise
as a result of the positioning of own units and military installations in relation to
the protection of individual civilians, the civilian population, and civilian objects.?*

6.4 To the maximum extent feasible, necessary precautions must be taken to protect individ-
ual civilians and civilian objects under Danish military control against the dangers resulting
from military operations.? +NIAC?*®

These obligations must be observed “to the maximum extent feasible”* This cor-
responds to a requirement to “do everything feasible”. The content of this phrase is
specified in Section 5 of Chapter 8.

The obligation is closely linked to the principles of military necessity and distinction,
and it covers any danger resulting from any military operation.

The precaution of evacuating all or parts of the civilian population, individual
civilians, or civilian objects and the precaution of endeavouring to avoid locating
military objectives within or near densely populated areas are discussed in more
detail below.

It will depend on the circumstances which precautions may be relevant to take. These
might be, for instance, the preparation of contingency plans, the establishment of

23 1954 Hague Convention, Protocol I, Art. 8.
24 AP, Art.58.

25 AP, Art. 58, and UNSG Bulletin, Section 5.4.
26 SCIHL, Rule No. 22.

27 AP, Art.58.
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shelters, marking protected objects, the protection of civilian residential buildings,
alternative choices of military transport routes, diversion of civilian traffic, advance
warnings of danger to civilians, etc..

Objects that maintain a civilian function at the same time as they are used or are
planned to be used for military purposes (dual use) may constitute, in their entirety,
military objectives for the adversary. Therefore, Danish forces should consider the
possibility of separating or protecting the civilian component of the objective in the
best possible way from the effects of attacks. This applies particularly in situations in
which the civilian component of the objective is considerable or of material civilian
importance.” Reference is made to Section 2.3.1 of Chapter 8 for more information
about dual use.

In this context, restraint should be exercised in using schools and other educational

institutions in support of Danish military operations.?” The reason for such special

consideration of schools, etc., is that the military use of schools has severe conse-
quences not only in that it immediately endangers the lives of children and youths

who are present in and near such schools but also in regard to the longer-term con-
sequences for the education of school children.* Reference is also made to Section

3.3 of Chapter 3 for information about the UN Security Council’s focus on children

in conflict areas.

In a CNO*, for instance, the protection of the civilian population may include the

separation of military computer networks from the civilian network components

that relate to the basic needs of the population - e.g., supplies — as well as the estab-
lishment of contingency plans for the protection and, if applicable, restoration of
affected networks, etc.”

6.5 Avoid, to the maximum extent feasible, locating military objectives of the adversary with-
in or near densely populated areas.*? +NIAC??

This obligation relates to the location of military forces, etc., within or near densely

28 Addendum 6.1.

29 Addendum 6.2.

30 UN SCRes. 2143/2014, Children in Armed Conflict, para. 18, and the Safe School Declaration, signed by Denmark on 2
February 2017.

31 CWM, Rule No. 59.

32 AP, Art. 58(b), and UNSG Bulletin, Section 5.4.

33 SCIHL, Rule No. 23.
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populated areas. However, endeavours should also be made to avoid locating such
military objectives near smaller concentrations of civilians or individual civilian
objects when alternative location options are readily available.

It is essential in connection with either a short-term or a longer-term presence at a
specific location, therefore, that the Danish forces fully understand the associated
risks posed to civilians. The obligation involves no absolute prohibition against
the presence of armed forces and military installations in areas in which there is
a concentration of civilians. What is crucial is the risk posed by the positioning
of a military objective to civilians, and whether there are any real alternatives.

Example of a situation in which an alternative location of a military camp should be
considered:

Example 6.2: In connection with a force advancing through the territory of the adversary,
the need to establish a camp arises. The camp will be used as a logistical installation and for
locating the forces necessary to ensure that the conquered area remains under their com-
mand. It seems a natural choice to use the adversary’s abandoned brigade headquarters,
which is favourably located in relation to other camps and close to the infrastructure that is
to be used as routes of advance. However, the abandoned headquarters is located in a town
closely surrounded by civilian dwellings and in buildings that housed a school before the war.
Fighting with enemy forces is still intense, and the adversary must still be expected to direct
artillery attacks against forces and installations in the area although they have been pulled
away from the front. It should be considered whether alternatives to locating the camp some-
where closely surrounded by civilian buildings could be found and, if that is not deemed
possible, whether steps should be taken to evacuate the civilians who live nearest to the
camp from the area. The obligation is supplemented by the obligations described in Section
5 of this chapter. From these follows, among other things, various restrictions on the right to
locate or position military objectives within or near areas subject to special protection and
inside of protected objects.

In carrying out its risk assessment, the force is not under any circumstances allowed
to take into account the fact that the adversary is itself obliged to take the safety of the
civilians in the area into consideration or that the location among civilians is indeed
favourable. This may be a violation of the prohibition on using civilians as human
shields, depending on the circumstances. More information about this prohibited
method of warfare is provided in Section 2.14 of Chapter 10.

6.6 Remove individual civilians and civilian objects from areas in the vicinity of military objec-
tives of the adversary to the maximum extent feasible.>* +NIAC

34 AP, Art. 58(a), AP II, Art. 17(1), SCIHL, Rule No. 24, and UNSG Bulletin, Section 5.4.
35 SCIHL, Rules Nos. 24 and 129 B.
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The obligation to evacuate civilians and civilian objects from an area requires a
certain degree of military control of the area in question. Civilians may not be com-
pelled to leave an area merely because they are located in the vicinity of a military
objective. The need to evacuate an area must be weighed against any interest the
civilians may have in remaining in their homes. It may ultimately become necessary
to carry out forcible evacuation. Civilians are permitted to return to the areas from
which they are evacuated as soon as an adequate level of safety has been restored.*

Access to suitable shelters may eliminate the need to move individual civilians, and
neutrality zones, demilitarised zones or the like may be established to improve the
protection of civilians in the area. For more information, see Section 6 below.

During a NIAC, a party to the conflict may not compel civilians to leave their own

territory (State of origin).”” Displacement within the territory of a party to the con-
flict may be ordered only if imperative military reasons so demand.* If it is necessary
to evacuate an entire civilian population, all possible measures must be taken to

ensure that the civilians are received under satisfactory conditions.”

In these situations, an omission to act might be in violation of the prohibition against
using civilians as human shields for military operations. Reference is made to Sec-
tion 2.14 of Chapter 10.

3.5
Duty to allow the passage of relief supplies
for the civilian population

6.7 The parties to the conflict must arrange for the conclusion of agreements with impartial
and humanitarian organisations or (conflict-neutral) States on relief supplies for the civilian
population where the population is not adequately provided with such supplies essential to
its survival.®

The parties to the conflict must allow and facilitate such agreements and ensure the free and
unimpeded passage of relief consignments, equipment, and personnel for the benefit of the
civilian population in need, and the parties are required to protect such supplies and support
the rapid distribution of relief consignments.*' + NIAC*

36 GCIV, Art. 49, and SCIHL, Rule No. 132.

37 AP, Art.17(2).

38 APII, Art. 17(1).

39 E.g., APIl, Art. 17(1).

40 AP, Art. 71(1), and UNSG Bulletin, Section 9.9.

41 AP, Art. 70, and SCIHL, Rules Nos. 55 and 32.

42 SCIHL, Rules Nos. 31,32 and 55, AP Il, Art. 18, and Addendum 6.3.
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GC IV obliges States, on certain conditions, to allow the passage of relief consign-
ments intended for the civilian population. This applies to medical and sanitary
supplies for civilians, and it applies to essential food, clothing, etc., for children,
pregnant mothers, and new parents.

AP Thas extended this obligation to include all life necessities for the civilian popula-
tion in territories controlled but not occupied by parties to a conflict. The obligation
extends not only to ensuring free passage but also to facilitating the conclusion of
appropriate agreements for the provision of supplies essential to the survival of the
civilian population, such as food, medication, clothing, bedding, etc.”

Since there may be a risk that relief supplies will benefit the armed forces of the

adversary, however, parties to a conflict are entitled to condition such relief schemes

on the conclusion of technical arrangements on how to implement the relief schemes,
and that the actual distribution of assistance should be made under the local super-
vision of a protecting power, if applicable. The parties to the conflict must encour-
age and facilitate international coordination of impartial and humanitarian relief
actions. They may not prevent or delay the delivery of relief consignments to the

civilian population in need except in cases of urgent necessity. In cases of urgent
necessity, the restrictive measures must be dictated by the interests of the civilian

population concerned and, therefore, should cease to apply as soon as the interests

of the civilian population no longer necessitate such measures.*

Example 6.3: An impartial humanitarian aid organisation would like to gain access to an

area controlled by Danish forces for distribution of relief supplies. Distribution is scheduled

to take place in the market square, which, before the war, was the natural gathering point for
local tradespeople and town residents.

Lately, however, there have been snipers in the area who have killed several civilians and have

been particularly active in situations in which civilians have gathered in public spaces.

The Danish contingent commander agrees with the head of the organisation in question that
they have to wait a few days until a planned operation against snipers has been completed

and that, in any case, the distribution should take place under a roof - for instance, in a ware-
house or something similar.

Protection and respect must be afforded to personnel participating in relief actions
if participation has been approved by the territorial State. The State receiving relief
consignments must assist the personnel in carrying out their relief mission. Only
in cases of imperative military necessity may the activities of the relief personnel be

43 GCIV, Art.23,and AP |, Art. 70.
44 AP |, Art. 70(3)(c).
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limited or their movements temporarily restricted.*

Relief personnel may not exceed the terms of their mission and any additional
requirements, including security requirements, imposed by the territorial State. If
these conditions are not respected, the task in question may be terminated.*

CNOs* may not be organised or implemented in such a manner that they interfere
with the relief actions of impartial humanitarian organisations.

Reference is made to Section 4.6.6 of Chapter 14 for more information about naval
blockades and to Section 6.5 of Chapter 14 for information about naval embargoes.

3.6
Special considerations on assistance to the civilian popula-
tion in besieged or encircled areas

Since the Hague Convention respecting the Laws and Customs of War on Land
of 1907, special obligations have been imposed on parties to a conflict in connec-
tion with sieges of populated areas. At that time, the rules were designed to protect
cultural property, for instance.”” GC IV provides that a belligerent State that has
besieged or otherwise encircled a populated area must endeavour to conclude an
agreement with the adversary for two purposes: to evacuate the sick, the wounded,
infirm and aged persons, children, and expectant or new mothers, and to create a
right of passage for medical and religious personnel and equipment to such areas.*®

AP I prohibits the starvation of civilians as a method of warfare.*” AP I supplements

GCIV with a more general rule on technical arrangements (see Section 3.5 above)

in recognition of the fact that the besieging State has a special interest in rules con-
trolling such relief supplies. In siege situations, this could be of great importance

to the adversary’s capacity to defend the besieged area if the armed forces of the

adversary benefit from such relief supplies.

45 AP, Art. 71(3), and SCIHL, Rule No. 56.
46 AP, Art.71.

47 1907 Hague Regulations, Art. 27.

48 GCIV, Art.17.

49 AP, Art.54(1).
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4. Special considerations on fundamental protections

of individual civilians and the civilian population

4.1
Introduction

In addition to the general protection against the effects of military operations, etc.,
described above, certain fundamental protections apply to all civilians in all armed
conflicts under all circumstances. The fundamental protections have their origins
in Common Article 3 of the Geneva Conventions and have later been developed in
HRL as well as in IHL. No derogation from the rules establishing these protections
is permissible under any circumstances.

4.2
Fundamental prohibitions

4.2.1 Wilful killing

6.8 Itis prohibited to kill civilians.®® +NIAC®!

It is prohibited to kill civilians. The wilful killing of civilians may constitute a grave
breach of the Geneva Conventions.*

Combatants may be attacked directly. By contrast, civilians may not be made the
object of direct attack and must, to the maximum extent feasible, be protected
against the effects of military operations. Protection from being made the object
of direct attack is subject to the condition that civilians refrain from taking a direct
part in hostilities. For more information, see Section 2.2 of Chapter 5.

Civilian deaths that occur as a consequence of an attack against a military objective
are not inconsistent with international law if the party executing the attack has taken
all feasible precautions, which includes assessing that the expected civilian casual-

50 CA3,GCl,Art.50, GC I, Art. 51, GC Ill, Art. 130, GC IV, Art. 147, AP |, Art. 75(2)(a), AP Il, Art. 4(2)(a), ECHR, Art. 2, ICC Statute, Art.
8(2)(a)(i) and SCIHL, Rule No. 89. UNSG Bulletin, Section 7.2.

51 AP I, Art. 4(2)(a), ICC Statute, Art. 8(2)(c)(i), and SCIHL, Rule No. 89.

52 GCIV, Art. 147,and AP |, Art. 85(3)(a).
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ties will not be excessive in relation to the concrete and direct military advantage
gained from the attack (proportionality). Reference is made to Chapter 8 for more
information about the requirements for this process.

HRL also provides basic and mandatory rules for the protection of the right to life.”
This protection usually finds expression in a provision emphasising that no one
shall be arbitrarily deprived of his life. More information is available in Section 4
of Chapter 3.

In efforts to promote compatibility between IHL and HRL in the area, the Inter-
national Court of Justice has interpreted the concept of “arbitrarily” to mean that
the above-mentioned lawful attacks during armed conflict are not regarded as an
arbitrary deprivation of life.”*

Under certain other circumstances, the use of force against civilians may become
necessary in armed conflict, for instance, in connection with law enforcement in
occupied territory. In such situations, the protection of the right to life under HRL
continues to apply since IHL does not specify the framework for the use of force
in such situations. More information about when HRL must be assumed to apply
outside the borders of Denmark and the extent to which it is provided in Section
4.2 of Chapter 3.

4.2.2 Other offences of violence

6.9 Other violence to the life, health, and physical or mental well-being of persons is prohib-
ited. This includes, in particular, torture and mutilation or® other inhumane treatment of all
kinds, whether physical or mental.>® Corporal punishment is prohibited.*’ +NIAC®®

In relation to the treatment of civilians, the universal and absolute prohibition
against inhuman treatment is of vital importance in cases in which civilians are in
the custody of Danish forces as persons deprived of liberty or for the treatment of
diseases or injuries.

53 E.g., ECHR, Art. 2, and CCPR, Art. 6(1).

54 1CJ, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) 1996, para. 25.

55 AP, Art. 75(2)(a) and Art. 11, ICC Statute, Art. 8(2)(a)(ii), and SCIHL, Rule No. 90.

56 GCIII, Art. 17, GC IV, Art. 32, CCPR, Art. 7, ECHR, Art. 3, UN CAT, Art. 1, SCIHL, Rule No. 90, and ICC Statute, Art. 8(2)(b)(xxi).
57 SCIHL, Rule No. 91. UNSG Bulletin, Section 7.2.

58 CA 3, AP I, Art. 4(2)(a), ICC Statute, Art. 8(2)(c)(i)-(ii), and SCIHL, Rules Nos. 90 and 91.
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The scope of the prohibition is addressed in Chapter 12 on persons deprived of lib-
erty and in Chapter 7 on the sick, wounded, and shipwrecked, etc. These chapters
also describe the separate prohibition against subjecting any person to medical or
other experimental treatment.

The prohibition does not restrict the lawful, proportionate use of force necessary to
pacify persons, control riots, or the like within the mandate of the force. However,
in all other respects, the prohibition is universal and non-derogable.

The prohibition against inhuman treatment comprises a prohibition against treat-
ing civilians - or other persons - in an inhumane manner and also involves, to a

certain extent, a duty to take active measures to protect civilians against atrocities.
The prohibition against inhumane treatment implies a special requirement in cases

in which Danish forces exercise control and authority over civilians, for instance, in

connection with the deprivation of liberty, medical treatment or belligerent occupa-
tion. In these cases, the Danish forces must actively protect civilians who are under
such control against acts of violence, insults, and public curiosity.*

Such protection requires consideration of how to protect civilians. Furthermore, it is
necessary that sufficient resources have been allocated to ensure effective protection
and that the protection needs of particularly vulnerable groups have been duly con-
sidered. In occupied territory, for instance, this could be ensured by patrolling par-
ticularly exposed areas on the basis of relevant RoE that authorise and, depending
on the circumstances, require the patrol to intervene in cases of violence or the like.

4.2.3 Outrages on personal dignity

6.10 Outrages on personal dignity are prohibited. This includes, in particular, humiliating
and degrading treatment, enforced prostitution, rape®, and any other form of sexual vio-
lence.®! + NIACS?

This prohibition applies to outrages on personal dignity, regardless of whether they
involve indecent assault (i.e., sexual violation) or not. The aspect of indecent assault
in relation to women and children is described in detail in AP I in the form of spe-
cially targeted protection of women and children.®

59 E.g., GCIV, Art. 3, Art. 27, Art. 32, Art. 34, AP |, Art. 11, Art. 75(1), ECHR, Art. 3, and CAT, Art. 3.
60 ICC Statute, Art. 8(2),(b)(xxii), and SCIHL, Rule No. 93.

61 CA3,GCIV, Art. 27, and AP |, Art. 75(2)(b). UNSG Bulletin, Section 7.2.

62 AP I, Art. 4(2)(e), ICC Statute, Art. 8(2)(c)(ii) and (e)(vi), and SCIHL, Rule No. 93.

63 AP, Art. 76(1), and Art. 77(1).
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Degrading treatment in the form of an affront to human decency might also violate
the prohibition. That could be the case, for instance, if persons of one sex are com-
pelled to submit to body searches, wholly or partially stripped, while persons of the
other sex carry out or are present at the search.

The prohibition applies in situations, for instance, in which civilians are in the cus-
tody of the Danish armed forces. However, there may also be cases in which the

prohibition may have been violated without the victim being deprived of his or her
liberty. This is the case, for instance, if a patrol addresses persons in a way that deeply
offends their dignity.

4.2.4 Collective punishments, etc.

6.11 Collective punishments as well as all measures of intimidation or terrorism or threats
thereof are prohibited.** +NIAC

The Danish armed forces are not authorised to impose sentences or execute penal-
ties on civilians. Only the courts have jurisdiction to impose sentences (of fines or
deprivation ofliberty), and the enforcement of sentences will usually be undertaken
by an authority other than a military authority.

No sanction against individual civilians or groups of civilians that has the character
of punishment, deterrence, or intimidation, etc., is allowed. This applies regardless
of whether the sanction is aimed directly at individual civilians or civilian property,
and regardless of whether the sanction acquires a character other than a traditional
sanction under criminal law.

Example of unlawful sanctions against civilians:

Example 6.4: Within a single day, a force has been exposed to a range of violent IED* attacks
and ambushes. The force has suffered substantial losses; seven men have died of their inju-
ries; and five others have been critically injured.

The local civilians are usually kindly disposed to the force and have, by all appearances, no
relation to the attacks or attackers. However, the insurgent forces must have been massively
present in the territory prior to the attack; and, therefore, the locals could not have escaped
noticing them. In view of the severe losses sustained, the force is annoyed that the local ci-
vilians with whom they normally cooperate well did not warn them about what was in the
offing. In a mood of frustration, a platoon takes the initiative to pay a visit to the local village
the following day. The platoon takes drastic measures: they encircle the village, kick in doors,

64 GCIV, Art. 33, AP |, Art. 75, and SCIHL, Rule No. 103. UNSG Bulletin, Section 7.2.
65 AP I, Art. 4, Art. 6 and Art. 13, and SCIHL, Rule Nos. 103.
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rummage through the locals’homes, and forbid the inhabitants to leave the area while the
action is in progress. Since the locals are assumed to have no connection to the attacks or are
found to have no specific knowledge of the insurgents, the sole purpose of these measures
is to punish someone.

4.2.5 Slaves

6.12 Slavery and slave trade in all their forms are prohibited.* +NIACY

Slavery or any other type of unpaid forced labour is prohibited under all circum-
stances. The prohibition is particularly relevant in relation to the use of civilian
labour by occupying powers in occupied territory and in relation to the restrictions
on the ability of detaining powers to force detainees to work. More information
about these restrictions is provided in Chapter 11 and Chapter 12, respectively.

4.2.6 Enforced disappearance of persons

6.13 Enforced disappearance of persons is prohibited®® +NIAC®®

The concept of the enforced disappearance of persons does not originally come from
IHL but should be considered to be an inherent part of the prohibition against wilful
killing and other offences of violence as well as respect for family life. The area is
regulated to some degree by HRL, including a Convention for the Protection of All
Persons from Enforced Disappearance to which Denmark has not become party at
the time of release of this Manual, however.”

In this Convention, “enforced disappearance” is defined to mean any form of depri-
vation of liberty by agents of the State or by persons acting with the authorisation or

support of the State, followed by a refusal to acknowledge the deprivation of liberty
or by concealment of the fate or whereabouts of the disappeared person, so that this

person is placed outside the protection of the law.

66 ECHR, Art. 4, CCPR, Art. 8, SCIHL, Rules Nos. 94 and 95, ICTY Krnojelac (IT-97-25-T) 2002, para. 499. UNSG Bulletin, Section 7.2.

67 AP I, Art. 4(2)(f).

68 ICC Statute, Art. 7(1)(i) and Art. 7(2)(i), UN GA Declaration on the Protection of All Persons from Enforced Disappearance, and
SCIHL, Rule No. 98.

69 ICC Statute, Art. 7(1)(i) and Art. 7(2)(i), UN GA Declaration on the Protection of All Persons from Enforced Disappearance, and
SCIHL, Rule No. 98.

70 International Convention for the Protection of all Persons from Enforced Disappearance, 20 December 2006.
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Failure to register and record the deprivation of liberty of any person, followed
by a denial that the person in question is or has been held in Danish custody, may;,
depending on the circumstances, constitute a breach of the Convention.

Reference is made to Section 11 of Chapter 12 concerning the right of persons
deprived of liberty to communicate with the outside world and to Section 13 of
Chapter 12 concerning the duty to register and keep records of information on
persons deprived of liberty.

4.3
Special protection of certain vulnerable groups of persons

Both IHL and HRL afford special protection to vulnerable groups. Moreover, the
UN Security Council and General Assembly have adopted a series of resolutions that
address the protection of civilians and certain groups of civilians in armed conflict.”

Sections 4.3 to 4.5 of Chapter 3 present an outline of certain human rights and dis-
cuss their relevance to military operations, including rights relating to particularly
vulnerable groups such as women, children, and persons with disabilities.

This section addresses the rules of IHL on the special protection afforded to vulner-
able groups while, to some extent, comparing the rules with HRL.

4.3.1 Sick and wounded civilians and civilian medical personnel,
religious personnel, and civilian medical units

Chapter 7 describes the special protection afforded to sick and wounded civilians
and civilian medical personnel as well as the protection resulting from the special
status assigned to medical installations (hospitals, etc.). Issues relating to deprivation
of liberty are dealt with in Chapter 12. Reference is made to these chapters for an
in-depth discussion.

4.3.2 Children
The United Nations Convention on the Rights of the Child of 1989 and the Optional

Protocol on the Involvement of Children in Armed Conflict of 2000 oblige Denmark
to afford special protection to children in armed conflict, including a duty to take all

71 E.g., UN SCRes. 1502/2003 on civilians, UN SC Res. 2143/2014 on children and Res. 2122/2014 on women.
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feasible measures to ensure the protection and care of children who are affected by
an armed conflict.” For the purposes of the CRC, a child means every human being
below the age of 18 unless, under the law applicable to the child, majority is attained
earlier.”” In many situations, it will be difficult to determine a young person’s age.
In the event there is an absence of reliable documentation and there is uncertainty
about a person’s age, the person must be presumed to be below the age of 18 years.

The Convention on the Rights of the Child and its second Optional Protocol on the
Sale of Children, Child Prostitution and Child Pornography are particularly relevant
in cases in which children are subject to the territorial jurisdiction of a State. This
means situations in which the child is physically present in a territory controlled by
Danish armed forces. The protection under the Convention, therefore, is reflected
in the relevant chapters on this topic. Reference is made, in particular, to Chapters
3,11,and 12.

Children who are the victims of armed conflict must be provided with special care
and aid. Whenever it is found necessary for the safety of children, children must be
evacuated temporarily from areas in which hostilities are taking place during a NIAC
to a safer area within the State. In such cases, the children must be accompanied by
persons specially appointed to be responsible for their safety and well-being.”

The same applies to IACs. Children may only be evacuated to areas outside their
State of origin, however, if this is required for compelling reasons and, in that case,
only provided that the parents or legal guardians have given their written consent
to such evacuation.” Whenever such an evacuation occurs, the child’s education,
including religious and moral education, must be provided with the greatest possible
continuity.”® When there is sufficient knowledge, such education must be provided in
amanner which, to the greatest possible extent, is consistent with the parents’ desire.
7"When children are evacuated to foreign States outside the conflict area, an identity
card with photo identification of each child must be issued. If possible, the card must
contain various information, including the child’s full name, sex, and place and date
of birth as well as a wide range of other personal data.”

72 United Nations Convention on the Rights of the Child, Art. 38. UNSG Bulletin, Section 7.4.

73 United Nations Convention on the Rights of the Child, Art. 1.

74 AP I, Art. 4(3)(e ), and SCIHL, Rule No. 135.

75 AP, Art. 78(1).

76 Also the UN Children's Convention, Art. 28, and the United Nations Security Council Resolution 2143/2014.
77 AP, Art.78(2).

78 More information is available in AP I, Art. 78(3).

Chapter 6 - Civile 206



Information about the increased focus on the protection of schools and other edu-
cational institutions is provided above.

The first Optional Protocol to the Convention on the Rights of the Child obliges
States to ensure that persons who have not attained the age of 18 do not take a
direct part in hostilities and are not compulsorily recruited into the armed forces.
Denmark does not deploy persons under the age of 18 to missions with its armed
forces, and the legal minimum age for compulsory military service in Denmark is 18.
The Protocol, therefore, has limited significance for Denmark. Nonetheless, Danish
armed forces may be confronted with adversaries, including non-State organised
armed groups (OAGs) in NIACs, who do not comply with the prohibition on the
use of child soldiers and allow children to perform duties that amount to direct
participation in hostilities. In such cases, international law does not confer special
protected status to children. In other words, these children may be subjected to the
same degree of use of force as adults, although it should be noted that special pro-
tection rules are applicable with respect to deprivation of liberty. More information
is available in Chapter 12.%

4.3.3 Women

Women and girls are often particularly vulnerable during armed conflict. The pro-
tection of women and girls against violence, including gender-related violence such
as rape and sexual assault, is at the centre of the protections afforded by HRL, IHL®,
and resolutions of the United Nations Security Council.** However, the need for
healthcare services* and the involvement of women in peace-making processes,
internationally as well as locally, are among the obligations of belligerent States in
this field. For more information, see Section 4.4 of Chapter 3.

79 First Optional Protocol to the UN Convention on the Rights of the Child, AP |, Art. 77(2), and SCIHL, Rules Nos. 136 and 137.

80 E.g., AP, Art.75(3) and (4), and AP I, Art. 4(3).

81 AP, Art.76(1), AP II, Art. 4(2)(e), ICC Statute, Art. 8(2)(b)(xxii) and (e), and SCIHL, Rules Nos. 93 and 134. UNSG Bulletin,
Section 7.3.

82 E.g., UN Security Council Resolution 2122 of 21 October 2013, Aiming to Strengthen Women's Role in All Stages of Conflict
Prevention.

83 SCIHL, Rule No. 134.
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Moreover, IHL focuses on the mother and the new-born baby. This is reflected in
an obligation for parties to a conflict to ensure that pregnant women and mothers of
dependent infants who are arrested, detained or interned for reasons related to the
armed conflict have their cases considered with the utmost priority.®*

Women are afforded the same protection as men under IHL, but women’s special
protection needs must be respected.

4.3.4 Other vulnerable groups

6.14 As far as military operations allow, Danish armed forces must take all necessary pre-
cautions to assist persons exposed to grave danger and to protect them against pillage and
ill-treatment.®

Other vulnerable individuals are also entitled to special protection. Such individuals

may be elderly people or persons with physical or mental disabilities when their
condition and situation require special protection.* The sick, wounded, and ship-
wrecked enjoy special protection. For more information, see Chapter 7.

It is the need of the situation that determines who can be said to have a special need
for protection. Depending on the circumstances, this could be ordinary civilians
who, for instance, have become homeless or who have been displaced as a result of
the armed conflict.

It will sometimes be possible to assist displaced persons to reach special camps or
to provide some other temporary shelter. What Danish armed forces cannot do
themselves may be arranged through contributions by humanitarian organisations.
Therefore, civilian organisations specialising in assisting civilian victims of armed
conflict may indirectly support the parties to a conflict in fulfilling their obligations
under international law to rescue civilians with special needs. They may also assist
the parties to the conflict in identifying particularly vulnerable groups.

84 See, e.g., GCIV, Art. 16,and AP |, Art. 76(2).
85 GCIV, Art. 16, and UNSG Bulletin, Section 5.4.
86 SCIHL, Rule No. 138.
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5. Special protection of certain civilian objects,

installations, and property

5.1
Introduction

As is the case with civilians and the civilian population, civilian objects are afforded
protection under international law on multiple levels.

First, civilian objects may not be the object of attack or reprisals.®” Civilian objects are
all objects which are not military objectives. Reference is made to Chapter 8, where
itisalso emphasised that, in case of doubt, a presumption in favour of civilian status
will apply to buildings, areas, etc., which are normally dedicated to civilian purposes.
This includes, for instance, educational institutions, dwellings, and buildings serving
as places of worship.®

Second, certain civilian objects are afforded special or enhanced protection because
the objects have special significance to humanity, the objects are vital to the survival
of the civilian population, or attacks could trigger very violent forces. Below is a
description of objects subject to special protection.

5.2
Objects indispensable to the survival of the civilian population

6.15 It is prohibited to attack, destroy, remove, or render useless objects indispensable to the
survival of the civilian population for the specific purpose of depriving the civilian population
of such necessities.* +NIAC*®

As a general rule, these necessities will fall within the general protection afforded
to civilian objects.

The obligation is a part of the prohibition against the starvation of the civilian popu-
lation as a method of warfare. This prohibition is addressed in more detail in Section

87 AP, Art.52(1).

88 AP, Art. 52(3).

89 AP, Art. 54(2), SCIHL, Rule No. 54, ICC Statute, Art. 8(2)(b)(xxv). UNSG Bulletin, Section 6.7.
90 SCIHL, Rule No. 54.
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10 of Chapter 10. The prohibition concerns the practice of depriving the civilian
population of vital supplies or other life necessities as a method of warfare.

The objects that are indispensable to the survival of the civilian population include
food, crops, livestock, drinking water installations and supplies, and irrigation works.
The above list is not exhaustive, however, and may also include other objects such as
vital medication and blankets.

Any act of attacking, destroying, removing, or rendering useless objects indispen-
sable to the survival of the civilian population does not constitute a violation of the
prohibition if:

the object is used by the adversary as sustenance solely for the members of
its armed forces,’" or

the object is used in direct support of the adversary’s armed forces, unless

an attack in these circumstances must be expected to leave the civilian pop-
ulation with such inadequate food or water for its survival.”?

Moreover, if it is required by imperative military necessity, a party to a conflict may
derogate from the prohibition in connection with the party’s withdrawal within its
own territory.”

In operations under UN military command and control, the UN force is prohibited
from attacking, destroying, removing, or rendering useless objects indispensable to
the survival of the civilian population.**

5.3
Dangerous forces

6.16 Works or installations containing dangerous forces, such as dams, dykes, and nuclear
power plants, may not be made the object of attack — even where these objects are military
objectives - if such attack may cause the release of dangerous forces and consequent severe
losses among the civilian population. This protection will cease only if the conditions men-
tioned under 1) and 2) below are met.*®

Military objectives located at or in the vicinity of these works or installations may not be
made the object of attack if such attack may cause the release of dangerous forces from

91 AP, Art. 54(3)(a).

92 AP, Art. 54(3)(b).

93 AP, Art. 54(5).

94 UNSC Bulletin, Section 6.7.

95 AP, Art. 56, first sentence, and SCIHL, Rule No. 42.
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the works or installations and consequent severe losses among the civilian population. This
protection will cease only if the conditions mentioned under 3) below are met.*

The parties to the conflict must endeavour to avoid locating any military objectives in the
vicinity of the works or installations. Nevertheless, installations erected for the sole purpose
of defending the protected works or installations from attack are permissible.®”

Such works or installations may only be attacked if the following conditions are
met:*

1) Asregards dams or dykes:
If they are used for purposes other than their normal function;
If they are used in regular, significant and direct support of military oper-
ations;
If such attack is the only feasible way to terminate such support.

2) Asregards nuclear power plants:
If they provide electric power in regular, significant and direct support of
military operations;
If such attack is the only feasible way to terminate such support.

3) Asregards other military objectives located at or in the vicinity of these
works or installations:
If they are used in regular, significant and direct support of military oper-
ations;
If such attack is the only feasible way to terminate such support.

Even in these three exceptional cases, endeavours should be made to find alterna-
tives to attack. In military operations under UN military command and control, the
prohibition is absolute.”

Military defence installations may be erected to defend the works or installations
without resulting in the loss of protection against attack. This applies provided that
the military defence installations are not used in hostilities except for defensive
actions necessary to respond to attacks against the protected works or installations
and that their armament is limited to weapons capable only of repelling hostile
action against the protected works or installations.'®

96 AP |, Art. 56, second sentence, SCIHL, Rule No. 42.
97 AP, Art.56(5).

98 AP, Art.56(2).

99 UNSC Bulletin, Section 6.8.

100 AP, Art.56(5).
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Works and installations containing dangerous forces may be marked with a special
sign in order to facilitate their identification. The absence of such marking has no
impact on the protection under international law.'"

The international distinctive sign for works and installations containing dangerous forces

Particular care must be exercised when undertaking a CNA*against digital networks
and systems that control works and installations containing dangerous forces. This
duty of particular care is emphasised because a CNA * intended to reduce the impact
of, for instance, a nuclear power plant that supplies electricity to the adversary’s
armed forces (e.g., dual use) may have implications in the form of a meltdown unless
the planning of the attack takes into account that the reactor cooling systems must
be left intact.'®

5.4
Civilian medical objects

The protection of medical objects includes, in particular, a prohibition against using
hospitals for military purposes, special rules governing seizure, and a requirement
to give a warning to the adversary prior to an attack on a hospital used for military
purposes by the adversary.

Actual protection is described in Section 4 of Chapter 7.

5.5
Civil defence buildings and materiel

6.17 Buildings and materiel used for civil defence purposes and shelters provided for the
civilian population are entitled to general civilian protection.’®®

101 AP, Art. 56(7).
102 CWM, Rule No. 80
103 AP, Art. 62(3).
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At the outset, the obligation covers all objects that are used directly for civil defence
tasks.

Civil defence objects may become military objectives in accordance with the rules
described in Section 3 of Chapter 8. Consequently, international law does not pro-
vide directly for enhanced protection against attacks. Protection against attacks on
such objects may be assumed, however, in situations where the objects are marked
as civil defence objects. This is because there is a presumption that such objects do
not constitute military objectives.

The international distinctive sign of civil defence

6.18 Objects used for civil defence purposes may not be destroyed or diverted from their
proper use except by the party to the conflict to which they belong.'*

The word ‘destroyed’ refers to ‘other destruction’ as described in Section 2.7 of Chap-
ter 10.

In principle, the party to which a civil defence object belongs may use it for military
purposes under the general rules of IHL. The party may commit an act of perfidy,
however, if a marked civil defence object is used for hostile purposes. This is because
the adversary will have a strong presumption that known civil defence objects are
not expected to be used for military purposes.

Materiel and buildings belonging to military units which are permanently assigned
to civil defence organisations may be seized and confiscated as war booty if they fall
into the power of the adverse party. So long as they are required for the performance
of civil defence tasks, however, they may only be diverted from the civil defence
purpose when previous arrangements have been made for adequate provision for
the needs of the civilian population. Exception is allowed in cases of imperative
military necessity, i.e., in cases in which the seizure and confiscation of such mate-
rial or buildings is crucial to avoid having to change large-scale military plans or
operations.'®

104 AP, Art.62(3).
105 AP, Art.67(4).
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AP contains specific provisions on the identification and marking of civil defence
objects.'* Reference is made to Section 2.3.1 of Chapter 10, which addresses the
prohibition to misuse protective emblems and distinctive signs.

5.6
Cultural property

5.6.1 Introduction

Cultural property belongs to the category of civilian objects which, in cases of doubt,
must be presumed to have civilian status. Cultural property enjoys basic protection
against attack.

In a tradition that dates back to the Enlightenment, there has been an inter-State
desire to create in international law a system of special protection for cultural objects
that represent a value for humanity at large, i.e., across peoples and State borders.

The protection of cultural property in armed conflict found expression for the first

time in the 1907 Hague Regulations.'” This protection was extended and clari-
fied in the Roerich Pact of 1935 on the protection of cultural property.'® However,
pan-American States, primarily, are parties to it. With the adoption of the 1954

Hague Convention, the desire was to provide a more widely-accepted protection

of cultural property. The Convention has two Additional Protocols.

Moreover, cultural property in the form of “historic monuments, works of art or
places of worship” is afforded protection by AP Tand AP I1.'” Furthermore, interna-
tional customary law provides protection in armed conflict for cultural property of
great importance to the cultural heritage of every people.'"’ Finally, it follows from
the Statute of the International Criminal Court that intentionally directing an attack
against cultural property is considered a war crime in IACs as well as in NIACs.'"!

5.6.2 The protection of cultural property in armed conflict

106 AP, Art.66(1) and (2), Art. 66(4); see Art. 64(1) and (2), and Art. 67(3).

107 1907 Hague Regulations, Art. 27.

108 Washington Treaty on the Protection of Artistic and Scientific Institutions and Historic Monuments of 1935.
109 AP, Art.53,and AP Il, Art. 16.

110 SCIHL, Rules Nos. 38-41.

111 ICC Statute, Art. 8(2)(b)(ix) and Art. 8(2)(e)(iv).
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The cultural property that enjoys special protection under international law through
the 1954 Hague Convention is movable or immovable property of great importance
to the cultural heritage of every people. This clear qualification of cultural property
under special protection is repeated in AP I, which also requires the cultural prop-

erty to constitute “the cultural or spiritual heritage of peoples™''?

The 1954 Hague Convention lists a range of examples, such as monuments of archi-
tecture, art or history, whether religious or secular; archaeological sites; groups of
buildings which, as a whole, are of historical or artistic interest; works of art; man-
uscripts, books and other objects of artistic, historical or archaeological interest; as
well as scientific collections and important collections of books or archives or of
reproductions of the property defined above.'*

Similarly, buildings or centres that preserve or exhibit the cultural property listed
above or contain a number of such cultural properties may be entitled to special
protection under the 1954 Hague Convention.

6.20 There are three levels of protection in addition to the usual protection from attack
afforded civilian objects.'

Extended protection is afforded to cultural property defined in Article 1 of the 1907 HC IV, in
Article 53 of AP |, and in Article 16 of AP II, as well as cultural property marked with the UNES-
CO World Heritage Convention (WHC) emblem, based on the presumption of an overlap with
the enhanced protection of the 1907 HC IV.

Special protection is afforded to centres and refuges used for the shelter of movable cultural
property of very great importance. This requires registration in “The International Register of
Cultural Property under Special Protection”''> and may be marked with three 1954 Hague
Convention emblems as shown below.

Enhanced protection is afforded those cultural properties that are registered as “cultural
heritage of the greatest importance for humanity”'"® This protection is granted subsequent
to an approval procedure.'”

The protection implies a restriction on the use of force that risks damage to or
destruction of cultural property. The three levels of protection each have an effect

112 AP, Art.53(a).

113 1954 Hague Convention, Art. 1(a).

114 SCIHL rule no. 40

115 1954 Hague Convention, Art. 8(6)

116 1954 Hague Convention Protocol Il, Art. 10.
117 1954 Hague Convention Protocol Il, Art. 11.
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on the extent of the restriction, as well as the ability, in exceptional cases, to use force
against protected objects.

6.21 Danish armed forces undertake to refrain from any use of cultural property and its im-
mediate surroundings for purposes which are likely to expose it to destruction or damage.'"®
+ NIAC'™®

The prohibition to use cultural property in support of military operations relates to

the use of cultural property for purposes which are likely to expose it to danger. The

prohibition does not only cover any use which makes an effective contribution to

military action but also other uses in the military action, including the mere pres-
ence of military forces around the cultural property.

6.21a Danish armed forces undertake to refrain from directing attacks and other
acts of hostility against cultural property with enhanced or special protection status.'®
+ NIAC.'”

In addition, Danish armed forces must refrain from attacks or other acts of hostility that may
be expected to cause incidental damage to cultural property with extended, special, or en-
hanced protection, the extent of which is clearly excessive in proportion to the direct military
advantage gained.'?

The conflicting parties are obligated to do everything feasible to verify that the objects to be
attacked are not cultural property with extended, special, or enhanced protection.'?

The latter obligation requires an evaluation of both whether the object is protected
under the 1954 Hague Convention and whether an exception to the protection from
attack may be made following the criteria in the Convention.

Waiver of the afforded extended protection may only take place in situations of
imperative military necessity.'** It is also a prerequisite that the cultural property in
question is a military object and that no alternative means of achieving the resulting
military advantage or an equivalent thereto exist. Reasonable alternative means of

118 1954 Hague Convention, Art. 4(1), and UNSG Bulletin, Section 6.6.

119 1954 Hague Convention, Art. 4 and Art. 19(1).

120 1954 Hague Convention, Art. 4, AP |, Art. 53, SCIHL, Rules Nos. 38 and 39, ICC Statute, Art. 8(2)(b)(ix), and UNSG Bulletin,
Section 6.6.

121 1954 Hague Convention, Art. 4, see, Art. 19(1), AP II, Art. 16, SCIHL, Rules Nos. 38 and 39, and ICC Statute, Art. 8(2)(c)(iv).

122 1954 Hague Convention, Protocol Il, Art. 7(c), and 1954 Hague Convention, Art. 4, and AP | Art. 51(5)(b).

123 1954 Hague Convention, Protocol Il, Art. 7(a) and 1954 Hague Convention, Art. 4.

124 1954 Hague Convention, Art. 4(2).
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attack on cultural property, therefore, must always be explored.'> Moreover, any use
of cultural property that would likely result in its damage or destruction may only
take place if there are no alternative means of achieving the same or an equivalent

military advantage.'?

The decision to invoke imperative military necessity must, at a minimum, be made
by a Danish battalion commander/Commander MTAA team* (for more informa-
tion, see Chapter 13) or - if circumstances do not permit otherwise — assessed by a
commanding officer at the highest possible inferior rank.'”” This may be the case, for
instance, when communication with the TOC* or Combined Air Operations Centre
(CAOC) is not possible in a situation that requires immediate action.

In operations under UN military command and control, the prohibition is abso-
lute.'®

The transport of cultural property may take place by prior agreement between the
parties to the conflict. In such cases, the parties to the conflict must refrain from any
act of hostility directed against such transport.'® The transport of cultural property
may also take place without prior agreement. In such cases, the adversary must be
notified of the transport, and the parties to the conflict must, to the maximum extent
feasible, take the necessary precautions to avoid acts of hostility directed against
such transport.'*

Parties to the 1954 Hague Convention may also choose to establish centres and
refuges that are registered in the International Register of Cultural Property under
Special Protection.”' These are used to shelter movable cultural property of very
great importance. This register should not be confused with the UNESCO World
Heritage List. Such centres must meet a series of strict requirements; and, since the
number of centres around the world is extremely limited, they will not be discussed
in more detail here.

Immunity afforded centres and refuges may only be withdrawn in exceptional cases
of unavoidable military necessity and then only for as long as this necessity per-

125 1954 Hague Convention, Protocol Il, Art. 6(a).
126 1954 Hague Convention, Protocol Il, Art. 6(b).
127 Hague Convention, Protocol II, Art. 6(c).

128 UNSC Bulletin, Section 6.6.

129 1954 Hague Convention, Art.12.

130 1954 Hague Convention, Art. 13.

131 954 Hague Convention, Arts. 8(6).
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sists.!3?

In such cases in which circumstances permit, the party concerned must
notify the adversary of the decision to withdraw immunity, and the adversary must
be given an opportunity to cease the military activity that necessitates the attack."*?
The decision to withdraw immunity must be taken at the level of division com-

mander at a minimum.

Objects may also be registered as “cultural heritage of the greatest importance for
humanity”"* pursuant to an approval procedure.*> Derogation from this level of
protection may only made when the object is removed from the register or when
the object becomes a military objective as a result of its use as defined in AP I, Art.
52 and, even then, only when:

The attack on the cultural property is the only feasible option to terminate
the unlawful military use of the cultural object, and
All feasible precautions are taken in the choice of means and methods of
attack with a view to terminating such use, as well as avoiding or, in any event,
minimising damage to the cultural object.
In additional, unless it is impossible due to the requirement of immediate
action in self-defence to stop or prevent an imminent attack, the attack may
only be carried out if:
The attack is ordered at the highest operational level of command,
which by Danish standards is the Chief of the Joint Operations Staff
of Defence Command Denmark, and
An effective advance warning requiring the termination of such
unlawful use of the cultural property is issued, and
The opposing forces are given reasonable time to redress the situa-
tion."

In multinational military deployments, situations may arise in which cooperating
States have not become a party to all or parts of the 1954 Hague Convention and
its protocols. Therefore, when cooperating with other States, Danish armed forces,
must pay attention to whether their partners apply the same rules. This applies,
for instance, in connection with the designation of objectives, the joint location of
troops, etc.

132 1954 Hague Convention, Art. 11.

133 1954 Hague Convention, Art. 11(2).

134 1954 Hague Convention, Protocol Il, Art. 10(a).
135 1954 Hague Convention, Protocol II, Art. 11.
136 1954 Hague Convention, Protocol II, Art. 13.
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5.6.3 UNESCO’s World Heritage Convention

Parallel to the regulation in international law of cultural property in armed conflict, a
protection of cultural property has developed without any particular focus on armed
conflict, including the WHC."” The Convention and its protection, introduced in
Chapter 3, must be considered to be of the greatest relevance to military operations
outside armed conflict where 1907 HC IV and other parts of IHL are not applicable.

In compliance with the provisions of the WHC, UNESCO has created a World Her-
itage List, i.e., a list of properties forming part of the cultural and natural heritage.
States submit requests for the inclusion of their own cultural and natural heritage

on the list, which can be seen at UNESCO’s website. This list is only associated

with the WHC and entitles national authorities to use UNESCO’s special emblem

to indicate UNESCO’s recognition that the property concerned is part of the world

cultural or natural heritage.

6.19 In armed conflict, UNESCO’s World Heritage Emblem may be used as an indication that
the territory contains cultural properties that are also worthy of protection under the 1954
Hague Convention in cases in which the property does not bear the distinctive emblem that
it is protected under the 1907 HC IV. + NIAC

ONIO W,
'\Q’\“\ 04/0/
< 3
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The World Heritage Emblem for cultural properties protected by the World Heritage Convention

The WHC provides wider protection than the 1907 HCIV however. Thus, the WHC
also encompasses rules on the identification, recognition, and protection of certain
areas of natural heritage.

Natural heritage should be understood to mean natural features consisting of physi-
cal and biological formations or groups of such formations, which are of outstanding
universal value from the aesthetic or scientific point of view. Natural heritage may
also be geological and physiographical formations and precisely delineated areas
which constitute the habitat of threatened species of animals and plants of outstand-

137 Convention concerning the Protection of the World Cultural and Natural Heritage of 16 November 1972.
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ing universal value from the point of view of science or conservation. Finally, natural
heritage may be natural sites or precisely delineated natural areas of outstanding
universal value from the point of view of science, conservation or natural beauty.

The coastal cliff of Stevns Klint and the Wadden Sea were included on the list in 2014.
These properties are examples of natural heritage which, in spite of being protected
by the WHC, would not be granted special protection under the 1954 Hague Con-
vention or other rules of ITHL beyond the basic protection afforded to civilian objects.
In 2015, the par force hunting landscape in North Zealand and the Moravian Church
settlement of Christiansfeld were also included on the list.

If a party to a conflict would like to protect such natural heritage properties against
the effects of armed conflict, the parties to the conflict may mutually agree on the
establishment of non-defended localities.'**

5.6.4 Identification of protected cultural property

What is left is to identify such cultural property in armed conflict. In order to facil-
itate its identification by the parties to the conflict, the 1954 Hague Convention
introduces a distinctive emblem, which can be used by the parties to the Convention
to mark the property under protection.'* It is not mandatory to use the distinctive
emblem in armed conflict.

The distinctive emblems of the Hague Convention for the Protection
of Cultural Property

Therefore, if an item of cultural property is not marked, this is not an indication
that cultural property is ineligible for special protection status. Military authorities
must endeavour to provide an overview of the cultural property situated within the
territory in which acts of war are taking place.

The centres and refuges under special protection referred to above are character-

138 AP, Art. 59(5).
139 1954 Hague Convention, Art. 6; see Art. 15.
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ised by bearing the distinctive emblem indicating protection under the 1954 Hague
Convention, repeated three times as follows:

é_é

The emblem of the Hague Convention for the Protection
of Cultural Property to mark special protection

The existence of cultural property within a territory is identified through intelligence
gathering based on open and closed sources. Contact with local civilian authorities
and other partners may be particularly important in territories where Danish armed
forces are present themselves.

There may also be other authorities or organisations, both in Denmark and inter-
nationally, that can assist in providing an overview of cultural property in a mission
area. They may possess specific knowledge about the location of certain cultural
property, or they may be capable of indicating where this information may be found.
These authorities and organisations include, among others, the Danish Agency for
Culture, Blue Shield Danmark, the International Committee of the Blue Shield
(ICBS), the Association of National Committees of the Blue Shield (ANCBS), and
UNESCO.

The assessment of whether cultural property is of “very great importance” (1954

Hague Convention'*) or constitutes “cultural heritage of the greatest importance for
humanity” (1954 Hague Convention, AP II'*') is not determined by the individual

parties. This assessment can only be made by UNESCO or by a committee of the

1954 Hague Convention set up for that specific purpose. Relatively few items of cul-
tural property are recognised as being of such importance; and when this happens,
the property will appear on a special list or a special register.'*? The lists are available

on the Internet.

140 1954 Hague Convention, Art. 8.
141 1954 Hague Convention AP II, Art. 10.
142 1954 Hague Convention Regulations, Arts. 12-16.
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5.6.5 Theft, etc., of cultural property

6.22 Theft, pillage or misappropriation of cultural property and any act of vandalism direct-
ed against cultural property are prohibited. Parties to a conflict undertake to prevent and, if
necessary, put a stop to such acts.'* +NIAC™

The parties to the conflict must refrain from requisitioning movable cultural property situated
in the territory of another party to the conflict. +NIAC™

The prohibition is absolute and cannot be derogated from.

The obligation is more extensive when Danish armed forces have responsibility as
an occupying power. For more information, see Chapter 11.'4

Danish operational staff undertake to recruit and employ personnel who are spe-
cially trained in cultural property and its protection and whose purpose will be to

ensure respect for cultural property in connection with military operations.'*” This

task could be added to existing functions in the staft structure, including CIMIC¥,
LEGAD, or similar. It is essential that the personnel have received special training

in these issues and have been formally entrusted with that function.

5.6.6 Personnel engaged in the protection of cultural property and
inspection personnel

Personnel who are responsible for protecting cultural property or for making inspec-
tions to ensure compliance with the 1954 Hague Convention must be respected.'*®
If such personnel fall into the hands of the adverse party, they must be allowed to
continue to carry out their duties whenever the cultural property for which they are
responsible has also fallen into the hands of an adverse party.

The obligation is only relevant in IAC.

The protection comprises, above all, a prohibition against directing attacks against
personnel engaged in the protection of cultural property as well as a duty to allow

143 1954 Hague Convention, Art. 4(3), and UNSG Bulletin, Section 6.6.

144 1954 Hague Convention, Art. 4(3), see Art. 19.

145 1954 Hague Convention, Art. 19.

146 1954 Hague Convention, Art. 5.

147 1954 Hague Convention, Art. 7.

148 1954 Hague Convention, Art. 15, and, in regard to inspection personnel, deduced from Art. 17(2)(b) and 1954 Hague
Convention Regulations, Art. 21.
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such personnel to carry out their tasks as far as this is consistent with the interests
of security. Such personnel are civilians who have been entrusted with the task of
protecting cultural property. Consequently, the protection does not extend to the
specially trained personnel that are part of military staffs as described above. Such
personnel are military and have combatant status, see Chapter 5.

The 1954 Hague Convention and the Regulations for its execution also establish
specific rules on personnel who are appointed by different States to determine com-
pliance with the requirements of international law for the protection of cultural
values. Such inspection personnel must be respected on equal terms with personnel
engaged in the protection of cultural property.

Personnel engaged in the protection of cultural property and inspection personnel
lose their enhanced protection to the extent that they commit acts which take on
the character of direct participation in hostilities.

5.7
Protection of the natural environment

6.23 It is prohibited to cause widespread, long-term and severe damage to the natural envi-
ronment and, thereby, prejudice the health or survival of the population.' + NIAC'™®

The obligation relates to a prohibited method of warfare and, therefore, is described
in more detail in Section 2.15 of Chapter 10.

5.8
Civilian detention facilities

International law provides special rules governing the protection of detention facil-
ities. Generally speaking, the rules only apply to facilities used for the housing of
individuals who are deprived of liberty in relation to hostilities and security consid-
erations. Ordinary prisons, etc., for the confinement of common criminals who are
either awaiting judgment or are serving sentences are generally only provided the
ordinary protection afforded civilian objects and persons. Information about the
protection of detention facilities is provided in Chapter 12.

149 AP, Art. 35(3), AP |, Art. 55(1), AP |, Art. 85(3)(b) in regard to civilian objects, ICC Statute, Art. 8(2)(b)(iv), and SRM-NIAC, Rule
No. 44.
150 ICTY Tadi¢ IT-94-1-T 1997, para. 119, and SCIHL, Rule No. 45. Addendum 6.5
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6. Areas for the protection of vulnerable groups etc.

6.1
Introduction

IHL provides that, unilaterally or by agreement, parties to a conflict are allowed to
establish different types of areas, which are subsequently afforded special protection
in relation to the general protection of civilian objects, etc., as described above. The
content of the protection depends on the specific type of area concerned.

Danish forces will only be allowed to establish such areas in the territory of a for-
eign State when they assume the role of an occupying power or act in cooperation
with the territorial State. Thus, the relevance of such areas to Danish armed forces
in international military operations relates primarily to the territorial State’s use of
such zones or other similar zones that may have been established by the UN Security
Council or organisations authorised by the Security Council.

It is an important point that the agreements concluded within the framework of
THL are different from other agreements on areas with special protection status or
areas declared by the UN Security Council to be under UN protection. Such areas
are commonly known as “(UN) safe areas”, which were established, for instance, in
the town of Srebrenica and its environs during the war in Bosnia in 1993."*! Areas
established by the UN Security Council enjoy general protection as civilian objects
under ITHL. The special protection afforded to such UN areas is found outside the
scope of IHL. That includes, in particular, the specific basis for the establishment
of the zone, which may be binding on the Member States of the United Nations.
In addition, the 1994 Convention on the Safety of United Nations and Associated
Personnel may be important although the protection inherent in this convention is

152

afforded to the UN’s own camps.

6.2
Zones under special protection established by agreement
between the parties to the conflict

151 UN SC Resolution 819 of 16 April 1993.
152 Art. 7 of the Convention on the Safety of United Nations and Associated Personnel of 9 December 1994.
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6.24 It is prohibited for the parties to the conflict to extend their military operations to zones
on which they have conferred by agreement the status of a demilitarised zone if such exten-
sion is contrary to the terms of this agreement.’*

Directing an attack against such zones is prohibited.'* +NIAC'>®

The Geneva Conventions — including, in particular, GC IV Relative to the Protec-
tion of Civilian Persons in Time of War — provide an opportunity for parties to a
conflict to conclude agreements on the establishment of special zones for the pro-
tection of vulnerable groups in armed conflict. The Convention contains an annex
which sets out a draft agreement relating to hospital and safety zones.

Any State may establish a hospital or safety zone — even prior to the outbreak of
hostilities. The purpose of this zone must be to protect certain particularly vulnera-
ble groups of persons from the effects of war, i.e., sick, wounded,'** and aged persons,
children under 15 years, expectant mothers, and mothers of children under seven.
Here, healthcare and medical personnel must be able to assist such groups without
having to fear the immediate effects of the conflict."” The parties to the conflict may
conclude an agreement on the specific content of the area protection, and they may
choose to involve protecting powers. Even if they are unable to achieve such an
agreement, the zone will enjoy general protection.

Hospital and safety zones may be marked with the sign shown below, possibly with

more oblique red bands:'*®

The distinctive sign for hospital and safety zones under the Geneva Conventions

Reference is made to Section 8 of Chapter 7 for more information about hospital
zones in the context of the medical services generally.

153 AP, Art.60(1).

154 SCIHL, Rules Nos. 35 and 36, and ICC Statute, Art. 8(2)(b)(ix).
155 SCIHL, Rules Nos. 35 and 36, and ICC Statute, Art. 8(2)(e)(iv).
156 See GCI, Art. 23.

157 GCIV, Art. 14

158 GCIV, Annex|, Art. 6.
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Demilitarised zones

AP I develops the concept of hospital and safety zones from the Geneva Conventions
by emphasising that parties to a conflict may agree that other civilians should also
be admitted to such areas or that zones may be established for other purposes, for
instance, to protect fragile nature or wildlife in a designated area. In other words, the
parties to the conflict enjoy freedom of contract.

If the parties to the conflict have decided by agreement that such a zone should be
demilitarised, this must be respected by the parties to the agreement unless one party
commits a breach in the terms of the agreement.'* The terms of such an agreement
might typically be that no military personnel or mobile military equipment may be
present in the area, that no acts of hostility may be committed by the population
or authorities present in the zone, and that any other activity linked to the military
effort must have ceased.'®

A demilitarised zone shall be marked by such signs as may be agreed between the
parties to the conflict.'®!

6.2.1. Neutralised zones

Neutralised zones may be established within any territory by agreement between the
parties to the conflict. Any party to the conflict may propose to the adverse party the
establishment of such zones either directly or through a neutral State.'*

Neutralised zones are intended to shelter all civilians, and not only particularly vul-
nerable groups, from the effects of war. Precisely for that reason, neutralised zones
are located in areas where fighting is taking place, and they are generally established
on a temporary basis.

The civilian need for such zones may arise very suddenly and very locally. Therefore,
it is possible to establish zones exclusively on the basis of agreements between the
fighting units in the area. In principle, such agreements could be concluded orally
— even over the radio, but attempts should be made to conclude them in writing.
Article 15 of GK1V specifies the requirements for such agreements.

159 AP, Art. 60(7).
160 AP, Art.60(3).
161 AP, Art. 60(5).
162 GCIV, Art. 15.
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Civilians are not allowed to perform work of a military character while they remain
in neutralised zones. No discrimination is allowed in relation to the persons who
gain admission to the zone.

6.2.2 Non-defended localities (open towns)
Any party to a conflict may unilaterally declare a locality an “open town”

Declaring a place an open town or non-defended locality involves, basically, that a
party to a conflict chooses to surrender control of a locality in order to spare it from
any additional effects from hostilities. In this way, one party to the conflict allows
the adverse party to invade the locality with an assurance that the invasion will not
be met with military resistance.

Example 6.5: During World War I, a number of large European cities were declared open at
various stages of the conflict since both the Axis States and the Allies availed themselves of
this opportunity, which was already available at that time on the basis of customary interna-
tional law and Article 25 of the Hague Land War Regulations. Some of these cities were Paris,
Oslo, Brussels, Belgrade, Rome, and Athens.

Non-defended localities are today regulated by AP I with the particular aim of pro-
viding a framework for the mutual protection of the locality in question. This protec-
tive framework is primarily intended for individual civilians, the civilian population,
and civilian objects that may be present in the locality, which will often be a densely
built-up area and which may also contain cultural property and other objects enjoy-
ing enhanced protection.'®®

6.25 It is prohibited for the parties to the conflict to attack non-defended localities by any
means whatsoever.'® +NIAC'®

The protection has two main elements: first, the protection that comes from having
no hostile military forces present to defend the locality and, second, the prohibition
against attacking the locality. This also applies to fixed military installations and
establishments that have been abandoned in the locality. An advancing party may
lawfully move into or through a non-defended locality, and it may do so with a view
toward capture. All parties to the conflict may also lawfully fly over the locality.

163 AP, Art.59.
164 1907 Hague Regulations, Art. 25, AP |, Art. 59(1), SCIHL, Rule No. 37, and ICC Statute, Art. 8(2)(b)(v).
165 SCIHL, Rule No. 37.
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In principle, any non-defended locality is protected as such. For an advancing party
to be expected to know that a given locality will not be defended, however, it is nec-
essary for the adverse party to make a declaration to that effect or for the parties to

the conflict to come to an agreement to that effect.

Declarations or agreements may be issued and concluded at all levels from tactical
to political/diplomatic. What is crucial is that the actors in question are actually
prepared to vouch for the implementation of the declarations or agreements.

When alocality is unilaterally declared to be a non-defended locality, it is required:

In regard to the declaration that it

is issued to the adverse party and
defines and describes, as precisely as possible, the limits of the locality.

In regard to the locality that it

is located near or within an on-going combat or fire support zone (this may
be both direct and general support activity), and

is open for occupation by the adverse party (this implies, for instance, that
road blocks are dismantled, mines removed, etc.).

The advancing party must acknowledge receipt of the declaration and must consider
the locality as non-defended if the following conditions are satisfied:

all combatants as well as mobile weapons and mobile military equipment
have been evacuated;

no hostile use is made of fixed military installations or establishments;

no acts of hostility are committed by the authorities or by the population in
the locality; and

no activities in support of military operations are undertaken — for instance,
troop transports and support activities such as the transport of ammunition
or supplies to military forces.

The last-mentioned condition does not preclude more general activities, however,
such as producing ammunition or supplies for the armed forces. It is also irrelevant
whether sick and wounded combatants or police forces are present in the locality,
notwithstanding the fact that the police forces are formally a part of the armed
forces as long as the police forces are retained for the sole purpose of maintaining
law and order.
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If the advancing party does not agree that the locality satisfies the conditions, the
adversary must immediately be notified thereof.

If a non-defended locality is established by agreement, derogation from these con-
ditions is allowed.

An advancing party may lawfully establish defences of the locality after having cap-
tured it. A declaring party may also lawfully resume hostile activity in such localities.
Advance warning should be given to the adverse party, however. Failure to give

advance warning, depending on the circumstances, may mean that hostile acts in

the locality will be regarded as perfidy. More information about perfidy is provided

in Section 2.1 of Chapter 10.

6.3
Centres designated for the protection of cultural property
pursuant to the rules of the Cultural Property Convention

The parties to a conflict may establish centres designated for the protection of cul-
tural property within any territory over which they exercise military control.'®®

The size of the centres may vary from small localities to entire zones. In the latter
case, the centres will typically constitute neighbourhoods or whole towns. What is
crucial is whether the centres contain ‘a large amount of cultural property’ If this is
the case, the entire centre, in itself, will be regarded as cultural property and will be
covered by the same rules that apply to cultural property.

7. Civil defence

71
Civil defence and functional protection

The adoption of AP I was the first time IHL incorporated special rules on the protec-
tion of civil defence, i.e., organisations assigned to the task of protecting civil society.

166 1954 Hague Convention, Art. 1(c).
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The protection is functional. The protection is linked to the performance of tasks

that are intended to protect the civilian population against dangers associated with

hostilities and disasters, to help the civilian population to recover from the imme-
diate effects of hostilities and disasters, and to provide the conditions necessary for

its survival. These tasks are'”

Warning and evacuation

Management of shelters and blackout measures

Rescue and fire-fighting

Medical services, including first aid, and religious assistance

Detection and marking of danger areas

Decontamination and similar protective measures

Provision of emergency accommodation and supplies

Emergency assistance in the restoration and maintenance of order in dis-
tressed areas

Emergency repair of indispensable public utilities, etc.

Emergency disposal of the dead

Assistance in the preservation of objects essential for the survival of the pop-
ulation

Supplemental activities necessary to carry out any of the tasks mentioned

above, including but not limited to administration, planning, organisation,
and maintenance

In Denmark, these tasks are undertaken by the Danish Emergency Management
Agency and, increasingly, by local fire and rescue authorities.

7.2
Civil defence personnel and civil defence organisations

6.26 The following organisations and personnel shall be entitled to perform their civil
defence tasks except in cases of imperative military necessity'¢®
- Civilian civil defence organisations of the parties to the conflict and their personnel'®®
«  Civilian civil defence organisations of other States and their personnel when the organ-
isations have obtained the consent of the territorial State and are under its control'”®
+ Members of the armed forces and military units permanently assigned to civil defence
organisations'”" as well as
«  Civilians who - although not members of civilian civil defence organisations - respond
to an appeal from the competent authorities and perform civil defence tasks under

167 AP, Art. 61(1)(@)(xv).

168 The obligation is a combination of AP |, Art. 62(1) and (2), Art. 64(1), and Art. 67(1).
169 AP, Art.62(1).

170 AP, Art. 64(1).

171 AP, Art.67(1).
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their control'”?

The enhanced protection primarily implies that relevant organisations and their per-
sonnel may not be prevented from discharging their civil defence duties, including
being allowed adequate access and freedom of movement.

Civil defence may include national authorities or organisations but also foreign
States and organisations provided that their activity takes place with the consent
of the territorial State and under its control.'” As it appears in the box above, ordi-
nary civilians also enjoy protection if they participate in the performance of civil
defence tasks but only if they do so at the invitation of the territorial State.'’* The
State receiving the assistance must notify the adverse party to the conflict of such
assistance as soon as possible.

International organisations possessing specialist knowledge are likewise protected
by the rules to the extent that they have been assigned a coordinating role.'”

The fact that organisations and personnel are entitled to perform their civil defence
tasks except in case of imperative military necessity implies that the performance
of such tasks must be respected by military authorities. Measures to interfere with
or limit the work of such personnel may be taken only where the choice lies between
changing large-scale, significant military plans and managing without civil defence
personnel.

Military personnel and military units may be assigned to civil defence organisations.
This is allowed only within their own territory, however."”¢ As a consequence, Danish
military units or Danish military personnel may not be assigned to civil defence
organisations outside the territory of Denmark unless they have been re-designated
in advance to the Danish Emergency Management Agency or a corresponding
authority.

Military personnel and military units must be exclusively and permanently assigned
to civil defence organisations to be afforded enhanced protection. They are required

172 AP, Art. 62(2).
173 AP, Art. 64(1).
174 AP, Art. 62(2).
175 AP, Art. 64(2).
176 AP, Art.67(1)(f).
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at all times to display the distinctive sign and to carry a special identity card certify-
ing their civil defence personnel status.'””

AP I contains specific provisions on distinctive signs'’®

and identity cards by which
States must endeavour to ensure that civil defence organisations and their personnel,
buildings, and material as well as shelters provided for the civilian population are

identifiable.!”

The distinctive sign that is used to identify civil defence organisations, personnel,
material, buildings, and shelters is shown in Section 5.5 above and in Section 2.3.1
of Chapter 10.

7.3
Cessation of protection

Asin the case of medical units, the civil defence protection may cease if the personnel,
material, etc., are used to commit acts harmful to the adverse party. However, protec-
tion may cease only after a warning has been given setting, whenever appropriate, a
reasonable time-limit, and after such warning has remained unheeded.

AP I does not list every circumstance that may result in the cessation of protection.
Instead, the Protocol mentions various circumstances that do not, per se, result in
the cessation of protection:

That civil defence tasks are carried out under the direction or control of mil-
itary authorities (as is the case, for example, in the structure of Danish emer-
gency services, which fall within the responsibilities of the Danish Minister
of Defence)'®

That civilian civil defence personnel cooperate with military personnel in

the performance of civil defence tasks, or that some military personnel are

attached to civilian civil defence organisations'®'

That the performance of civil defence tasks may incidentally benefit military
victims, particularly those who are hors de combat'®

That civil defence personnel are carrying light individual arms in self-defence

177 AP, Art.67
178 AP, Art. 66
179 AP, Art.63
180 AP, Art.65
181 AP, Art. 65
182 AP, Art.65

1
4
3
2
2
2

, see Art. 64(1) and (2), and Art. 67(1)(c).
(a).
(b).
(c).
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or for the purpose of maintaining order. Individual arms should be under-
stood to mean arms that are traditionally handed out to and used by a single
person, i.e., pistols, rifles/carbines and machine pistols, and guns up to and
including a calibre of 7.62 mm.

8. Humanitarian organisations

As a general rule, humanitarian organisations and their personnel enjoy general
protection under IHL, i.e., protection on equal terms with any other civilian.

The enhanced protection, therefore, primarily implies that the parties to the conflict
are obliged to grant to humanitarian organisations all facilities and other assistance
necessary for carrying out their activities.'® The parties to the conflict must respect
the humanitarian function performed, which includes facilitating and supporting
the treaty-based work of such impartial, humanitarian organisations.

The UN Security Council and the UN General Assembly have accentuated the obli-
gations of the parties to the conflict 1) to allow and facilitate full, unimpeded access

to all civilians in need of assistance (humanitarian access) in accordance with IHL,
including the rules of AP I,'** 2) to make available, as far as possible, all necessary
facilities for their operations, and 3) to promote the safety, security, and freedom of
movement of humanitarian personnel, including, in particular, the United Nations

and its associated personnel, material, etc.'®

See Section 3.5 above for information about the obligations of parties to a conflict to
support relief actions carried out by impartial humanitarian organisations.

Special considerations on the ICRC

The International Committee of the Red Cross (ICRC) has been given a specific
mandate under IHL with respect to protecting the victims of armed conflict, includ-
ing making itself available as a protecting power when the parties to the conflict

183 AP, Art.81.
184 AP, Art.70.

185 E.g., UN SC Resolution 1502 of 15 August 2003, condemning violence against humanitarian workers.
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have failed to designate other States for this role.’* The ICRC is entitled to offer
humanitarian initiatives both in IACs and in NIACs. Therefore, the parties to the
conflict cannot criticise such initiatives as an interference in the internal affairs of
a State or a party to the conflict. The ICRC may also assist in the provision of other
forms of support to victims of armed conflict by specific agreement with the parties
to the conflict.

The ICRC is responsible for the tasks related to the central information agency* for
prisoners of war, protected persons, and internees.'® This work is often undertaken
in close cooperation with national Red Cross societies.

Danish armed forces are required to grant to the ICRC all facilities necessary for
carrying out the functions assigned to the organisation.'®® The organisation and
its members are entitled to use this protected emblem to indicate the affiliation.'®

National Red Cross, Red Crescent, Red Lion and Sun, and Red Crystal

Societies

These societies must be granted the facilities necessary for carrying out their activ-
ities in compliance with the Geneva Conventions and AP I, and their assistance
activities shall be facilitated in every possible way.'*® More information about pro-
tective emblems and distinctive signs is provided in Section 5 of Chapter 7 and in
Section 2.3.1 of Chapter 10.

186 AP, Art.5(3).

187 See GCIII, Art. 123, and GC IV, Art. 140.
188 AP, Art.81(1).

189 GCl, Art.44.

190 Seee.g.AP|, Art.81,and AP II, Art. 18.
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Other humanitarian organisations

The parties to the conflict shall, as far as possible, make facilities available to other

humanitarian organisations to which reference is made in the Geneva Conventions

and AP I, which perform their humanitarian tasks in compliance therewith, and

which have been duly authorised by the parties to the conflict.

Examples of specific IHL provisions involving humanitarian organisations include

the following

Civilian correspondence with family members'*!

The role of humanitarian organisations in connection with the establishment
of hospital and safety zones, etc.'*?

The reunion of dispersed family members'*

The right of civilians to make an application to humanitarian organisations,
including their right to make complaints'**

Humanitarian relief actions'*

Provisions to facilitate the work of the organisations in the context of more
specific topics — for instance, by responding to applications by protected

persons.'*

See Section 3.5 above for information about the protection of personnel from relief

organisations.

191 GCIV, Art. 25.

192 GCIV, Art. 14.

193 GCIV, Art. 26,and AP |, Art. 74.
194 GCIV, Art. 30.

195 AP|, Art.70-71.

196 GCIV, Art. 30.
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CHAPTER 7

Medical Services

The sick, wounded, shipwrecked, and dead and the duties
and protection of medical services

1. Introduction

The rules on collecting and caring for the wounded on the battlefield are among the

oldest rules in contemporary international humanitarian law. The first Geneva Con-
vention for the Amelioration of the Condition of the Wounded in Armies in the Field

was adopted as early as 1864 at the initiative of a committee, which was reorganised

into the International Committee of the Red Cross (ICRC) in 1876. In this way, a

long-standing tradition of regulation under international law for the protection of
victims of armed conflict (the Geneva rules) was established.

The first convention from 1864 introduced the structure of protection that today has
developed into more up-to-date rules in the area. The wounded must be collected
and treated regardless of nationality. Medical personnel and civilians attending to
this duty shall be neutral and inviolable, and a protective emblem is introduced in the
form of a red cross against a white ground to signal the protection for the wounded
and the personnel caring for them provided by the rules under international law.
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In a Danish context, it is interesting that ICRC delegates were deployed for the first time dur-
ing the Second Schleswig War in 1864, e.g., in the battle of Dybbgl Banke, which resulted in
about 1,200 dead or wounded on each side.! The dispatch of delegates was at the initiative
of the Geneva Committee and not under the Geneva Convention, which was not adopted
until months later.

The Geneva Convention focused at that time on wounded “officers and soldiers and
other persons officially attached to the armed forces” on land. Following the First
Peace Conference in The Hague in 1899, the Third Convention extended the prin-
ciples of the 1864 Convention to apply to naval warfare as well. The final act of the
peace conference recommended a revision of the 1864 Convention also to include
war-related illness, such as shell shock, in the protection provided. The recommen-
dation was followed with the adoption of a revised convention in 1906.

The work undertaken during World War I to protect millions of prisoners of war
resulted in the adoption after the war in 1929 of a convention to protect prisoners
of war, but international humanitarian law did still not include any special rules
on the protection of civilians. Such protection only won support in the wake of the
atrocities during World War IT with the adoption of the Geneva Conventions of 1949,
which replaced the regulation existing in the area.

The First Geneva Convention (GC I) provided for the treatment of the sick and
wounded on land, and the Second Geneva Convention (GCII) provided for the sick,
wounded, and shipwrecked at sea. At the time, the protection still included only the
groups of people who, under the Third Geneva Convention (GCIII), were entitled to
the status of prisoners of war, i.e., combatants and civilians accompanying the armed
forces, crews on the merchant marine or civilian aircraft of parties to the conflict.”

The 1949 Conventions contributed a great many material innovations, including
obligations to care for sick and wounded civilians.” One material innovation was a
modest regulation of NIACs in which the obligation to collect and care for the sick
and wounded is included as one of only two operational provisions.*

However, the 1949 Conventions contained no clear rules establishing the transition
from combatant to the status of hors de combat*, incapacitated, or even general
definitions of what it means to be sick or wounded. These issues were not regulated

1 See, for instance, Tom Buk-Swienty in Slagtebaenk Dybbagl, p. 78ff.
2 GClandll, Art.13.

3 GCIV, Art. 16.

4 GC,CA3(2).
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until 1977 with the adoption of Additional Protocol I (AP I), which supplements the
Geneva Conventions. The Additional Protocol combines the obligation towards sick
or wounded civilians and combatants, so that the definition of ‘sick and wounded’
now includes a right to protection for anyone who is sick or has been wounded in war
provided that the need for treatment is related to the conflict. With these definitions,
AP Iprovides a number of clarifications that contribute to the regulation of the area
in international law by providing an overall perspective of the efforts — civilian and
military alike —to come to the aid of victims of armed conflict.

11
Chapter contents

This chapter provides a review of the rules in international law on care for the sick,
wounded, shipwrecked, and dead in armed conflict. The introduction in Section 1
contains general comments on the regulation of the subject in international human-
itarian law in NTACs and its relationship with HRL, followed by a description of the
background to contemporary rules.

Next, Section 2 is concerned with the requirements of international humanitarian

law for the parties to a conflict in time of peace and in connection with the outbreak
of a conflict. In addition, the section outlines the parties’ obligations to protect and
respect, including the duty to search for and collect, the sick, wounded, and ship-
wrecked. The special requirements for medical treatment services are reviewed.
Section 3 is concerned with medical personnel, their duties and protection, and

Section 4 with medical units, transports, and material. Section 5 describes interna-
tional law requirements for the identification of medical personnel, etc., including

the use of the protective emblems and identity cards by medical personnel. Section 6

outlines the parties’ obligations to search for the dead and prevent their ill-treatment
or pillage. Section 7 deals with the work undertaken by humanitarian organisations

with the sick, wounded, shipwrecked, and dead; and, finally, Section 8 outlines State

options for the use of hospital zones.

A summary is provided at the end of the chapter to help in the preparation of rel-

evant training and education or merely to gain an overview of the most material
obligations.
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1.2
Scope in relation to other chapters

Hospital zones are dealt with in Chapter 6 in connection with the protection of civil-
ians. Chapter 11 on belligerent occupation considers the increased responsibility of
the occupying power for the civilian population in the occupied territory, including
healthcare. Chapter 12 on persons deprived of liberty provides additional consider-
ation on the need of persons deprived of liberty for medical treatment, including the
extent of the responsibility of the detaining power for the state of health of persons
deprived of liberty. Chapter 13 considers special issues related to medical services
in air operations. Reference is made to Chapter 14 for medical matters in naval
operations.

1.3
Human rights law implications

IHL in the area has been adopted on the basis of the very special conditions applica-
ble during armed conflict. Access to the battlefield and, thus, to victims of the conflict
is often rendered difficult due to continued hostilities. Therefore, very special rules
must apply to protected personnel, taking both military effectiveness and of human-
ity into account. It will often be difficult to collect the dead and bury them according
to the same standards as those applicable in time of peace. Experience from World
War II, in particular, has proved it necessary to impose special requirements for the
medical treatment of captured members of the armed forces of the enemy. Here, too,
there are rules are based on the special conditions applicable during armed conflict.

Even though HRL, therefore, will generally be of secondary importance to the topic
of this chapter in both international and non-international armed conflicts, Dan-
ish armed forces will have to pay attention to compliance with human rights law,
including the right to life and the prohibition against torture or any other form of
cruel, inhuman, or degrading treatment or punishment, see Section 4 of Chapter
3. The regulation in international law is limited especially in relation to medical
examination of the dead, burial, exhumation, return of the mortal remains of the
dead, and notification to families of the fates of their relatives. In such cases, it may
be relevant to follow human rights regulation and practice to fill the gaps, see Section
4 of Chapter 3. Obligations in connection with the treatment of the wounded are
considered in Chapter 12 on persons deprived of liberty.
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1.4
General information on the application of the rules in NIACs

The extent of treaty law in the area is limited in terms of NIAC:s. Prior to the Addi-
tional Protocols, the protection of the sick, wounded, and shipwrecked in NIACs
was exclusively regulated in Common Article 3 of the four Geneva Conventions. AP
IT establishes a number of rules on the protection of the sick, wounded, and dead,
medical services, and the respect for protective emblems. However, the AP IT applies
only to certain NIACs and only to conflicts in which both Denmark and the State
in whose territory the conflict is taking place are parties to it. Many of these rules,
however, reflect international customary law in NIACs. So, the rules apply in this
respect regardless of whether parties to the conflict are parties to the Protocol or not.

This chapter describes the rules using the regulation of IACs as a starting point. The
chapter also comments on the extent to which the rule must be assumed to apply
to NIACs.

In cases in which the precise extent of an obligation is unclear in NIACs, the rules

have been formulated to be very similar to the rules applicable in IACs. Therefore,
in some cases, the rules will be referenced to in the form of Addendums. Such an

approach has been adopted because it is an area very sensitive to distinctive human-
itarian concerns with focus on reciprocal respect for the parties’ sick, wounded,
shipwrecked, and dead.

2. Protection of the sick, wounded, and shipwrecked

2.1
Obligations in time of peace

The obligations of States under IHL towards the sick, wounded, and shipwrecked
take effect even in time of peace when the restrictions on the use of the emblems pro-
tecting medical services apply. This means, for instance, that, even in time of peace, a
medical transport bearing the Red Cross emblem may not be used for transporting
soldiers in good health or military equipment that is not medical equipment.® It also
means that personnel indicated to be medical personnel may not be used to perform

5 GCland GCII, Art. 44.
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non-medical duties. The actual emblem is what is protected, and so international

law does not prevent a more flexible use of medical personnel, e.g., for guard duty

assignments, as long as the personnel do not bear the emblem in the form of an

armlet, identity card, or some other way.

2.2

Obligations at the outbreak of hostilities

At or prior to the outbreak of hostilities, States must

1)

4)

Issue identity cards and identity discs to all military personnel, including
medical personnel, and identity cards to civilians accompanying the armed
forces. Special requirements apply to identity cards® and the format and con-
tent” of identity discs. The identity card serves to identify medical personnel
that might fall into the hands of the enemy. The requirement to bear the
double identity disc is primarily related to the identification of dead persons,
however.

Institute a national information bureau* for prisoners of war® and civilian
internees. This bureau must receive information about prisoners of war and
internees held in the custody of the State and collect relevant information
about their state of health, possible death, etc. The ICRC and the national
Red Cross organisations have, to some extent, collected relevant information
about persons deprived of liberty in these conflicts. To this point, it has not
been found necessary for Denmark to initiate such a bureau in connection
with Denmark’s participation in IACs in Afghanistan, Libya, and Iraq.
Appoint a mixed medical commission, consisting of doctors from all parties
to the conflict.’ The objective of the mixed medical commission is to give
opinions on the state of health of prisoners of war with a view toward estab-
lishing whether a prisoner of war is entitled to repatriation."

Appoint one or more States as protecting powers — possibly, through the
intermediation of the ICRC. In the absence of normal diplomatic relations
between the parties to a conflict, the protecting powers are to help safeguard
the interests of the parties, for instance, through the conclusion of agreements
with respect to medical services. In practice, States have only on rare occa-
sions made use of the Geneva rules on protecting powers."!

6 GCI, Art. 40, GCII, Art. 42, and GC Il Art. 17 and Art. 4A(4).
7 GCI, Art. 16 and Art. 40, and GC II, Art. 19 and Art. 42.

8 GCIII, Art. 122, and GC IV, Art. 136.

9 GCIIl, Art. 112,

10 GCIII, Art. 110.

11 GCland GCII,CA 8,and AP |, Art. 5.
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The obligations in time of peace are not assumed to apply in NIACs.

2.3

Definitions of sick, wounded, and shipwrecked
“Wounded’ and Sick’ mean persons, whether military or civilian, who, because of
trauma, disease or other physical or mental disorder or disability, are in need of
medical assistance or care and who refrain from any act of hostility. These terms
also cover maternity cases, new-born babies and other persons who may be in need
of immediate medical assistance or care, such as the infirm or expectant mothers,

and who refrain from any act of hostility”"?

Two conditions must be met to attain protection as a sick or wounded person.
First, a need for care must exist and, second, the wounded or sick person must refrain
from any act of hostility.

The need for care requirement is relevant in a number of contexts. First, it is relevant
to determine whether the person in question is to be considered hors de combat*'
and, therefore, entitled to protection. Another significant context is the question of
when combatants may be conveyed in medical transports. This issue is considered
below in the section on medical transports.

In the majority of cases, it will be obvious that a wounded person is in need of medi-
cal care. The same will apply in case of acute shock or other mental disorder resulting

from hostilities. However, the definition also comprises maternity cases, new-born

babies, and other persons who may be in need of immediate medical assistance or

care. In such cases, it is not essential whether or not the patient has suffered physical

or mental injury but whether a medical assessment leads to a need for acute medical

care, including nursing care.

In all cases, in order to be considered sick, wounded, or shipwrecked and eligible
for the ensuing protection requires the person in question to refrain from any act
of hostility.

An act of hostility will, first and foremost, consist of continuing the armed combat.
There are numerous examples of soldiers continuing hostilities regardless of seri-

12 AP, Art. 8(a) — assumed to apply also to NIACs.
13 AP, Art. 41(2)(c), see Art. 41(1).
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ous injuries and wounds. In such situations, a large degree of uncertainty may be
involved in the assessment of whether wounded persons are, in fact, entitled to the
protection granted under international law to persons that are hors de combat*. It is
perfectly legitimate to show caution when searching the battlefield after engagement,
etc., especially in conflicts in which these or similar tactics have been used. So, it
will often be the individual soldier who, face to face with the wounded adversary,
must assess whether the adversary is prepared to continue the hostilities or, in fact,
refrains from any act of hostility.

Another example of an act of hostility is when the wounded person tries to reach
safety among his or her own forces in spite of wounds and injury inflicted during
fighting. However, an act of hostility can also comprise other acts such as continuing
radio communication or other communication with enemy forces, the destruction
of military equipment, documents, or records in the possession of the wounded
person, etc. Technically speaking, a person, despite an acute need for care, is not
hors de combat* in such cases and, therefore, does not enjoy protection as a sick or
wounded person.

Whether the sick or wounded person is a civilian or military person makes a dif-
ference with regard to the status assigned to that person when held in the custody of
the enemy. The military person will normally be entitled to prisoner of war status.
However, it makes no difference as regards the obligation to collect and care for the

sick and wounded.

2.4
The obligation to search for and collect the sick,
wounded, and shipwrecked

7.1 Atall times and, particularly, after an engagement, the parties to a conflict must without
delay take all possible measures to search for and collect the wounded, sick, and shipwrecked
to protect them against pillage and ill-treatment and to ensure their adequate care.'
+NIAC'

To allow medical personnel access to the battlefield, the parties must seek to make
an arrangement for an armistice for the purpose of collecting the sick, wounded,
shipwrecked, and dead and providing first aid and moving and/or exchanging the

14 GClI, Art. 15, GCII, Art. 18, SCIHL, Rule No. 109, and UNSG Bulletin, Section 8(d).
15 GC, CA 3(2), AP II, Art. 8, and SCIHL, Rule No. 109.
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sickand wounded. Such arrangements may be made on the actual battlefield, and it

will often be expedient to include considerations of how to rescue the wounded in

the planning of military operations in which some risk of engagement and, thereby,
losses exists. In practice, this can be achieved by considering how to contact the

enemy. In some cases, it is a question of communicating by means of an interpreter
through established radio contact or megaphone or, alternatively, by using the ser-
vices of a parlementaire. A parlementaire could be, for example, a designated head

of a medical division or similar person who bears a white flag while approaching
enemy positions to seek an arrangement for suspension of fire for the purpose of
collection.'* Numerous historical examples of this exist even though the procedure

depends on a certain expectation that the enemy will respect the protective emblems

and flags. Section 4 below deals in more detail with searches for the dead in.

The States must take all possible measures to search for and collect the sick and
wounded."” The military commander is responsible for making an assessment of
what is practically feasible, including the extent to which medical personnel may
be deployed. However, the medical need should be assessed already at the planning
stage of military operations.

If the deployment of one’s own medical resources is not considered feasible, it is
sometimes a good idea to check whether other medical resources are located in
the area. Only when circumstances permit it is there a requirement to rescue the
sick and wounded. There are a number of recent examples of military operations
that have been completed without ground troops during all or part of the conflict.
In such situations, no requirement is made for the rescue of the sick and wounded.

Example 7.1: Rescue of the sick and wounded is only to be conducted when practi-
cally feasible:

During operations Odyssey Dawn and Unified Protector in Libya in March-October 2011, co-
alition and NATO aircraft conducted air-to-surface operations with a view toward contribut-
ing to the protection of the civilian population in Libya. The campaign did not involve any
ground troops, which meant that no allied medical personnel were on the ground, either.

Often, national and international aid societies will be present and attend to the
protection of the sick, wounded, and shipwrecked.

The sick, wounded, and shipwrecked must be rescued as soon as possible. The

16 1907 Hague Regulations, Art. 32.
17 GClI, Art.15,and GCI, Art. 18.
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sooner serious war injuries are treated, the higher is the survival rate and the better
are the prospects of treatment in general. In some cases, however, access to rescu-
ing the wounded will be rendered difficult, for instance, by continued hostilities
or mines, and it will not always be possible to come to the rescue of the wounded
immediately without exposing the medical personnel to imminent danger.

2.5
Respect and protection

7.2 Anyone who is sick, wounded, or shipwrecked must be respected and protected under all
circumstances. They must be treated humanely and receive, to the fullest extent practicable
and with the least possible delay, the medical care and attention required by their condition.
Any attack on their lives or persons is strictly prohibited. In particular, it is strictly prohibited
to kill or exterminate them or subject them to torture or biological experiments. They may
not intentionally be left without medical care or attention, and conditions may not be created
that expose them to infection or contagion. +NIAC'®

Treatment must be given without any adverse distinction founded on sex, race, nationality,
religion, political opinion, or any other similar criteria. +NIAC™

Only compelling medical grounds may entitle a person to a preferential position in the order
of treatment. +NIAC?

Women must be treated with all consideration due to their sex.”' +NIAC%

The sick, wounded, and shipwrecked must be protected and respected. The obliga-
tion to protect means to do something active: to search for, collect, and treat the sick,
wounded, and shipwrecked and to protect them against ill-treatment and pillage of
their personal effects.” The obligation to respect may be characterised as an obliga-
tion to refrain from committing certain acts, including continuing to attack persons

who are sick, wounded, or shipwrecked, exposing the sick, wounded, or shipwrecked

to medical experiments or other inhuman treatment, or to refrain from providing

differential treatment on a non-objective basis.

If a party to a conflict has to leave behind wounded or sick persons in the power of

18 GC, CA3(2), AP I, Art. 7(1), and SCIHL, Rule No. 87.

19 APII, Art. 7(2).

20 APII, Art.7(2), and SCIHL, Rule No. 110.

21 GCI, Art.12,GCII, Art. 12, AP |, Art. 10, SCIHL, Rules Nos. 87 and 110, ICC Statute, Art. 8(b)(x), and UNSG Bulletin, Section 9.1.
22 AP I, Art. 4, SCIHL, Rule No. 134, and ICC Statute, Art. 8(e)(xi).

23 SCIHL, Rule No. 111.
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the enemy, the party is under an obligation, to the degree allowed by military con-
siderations, to leave behind some of its medical personnel and equipment to assist
in their care. The rule cannot be considered applicable to NIACs.

A sick, wounded, or shipwrecked person may not renounce rights conferred pursu-
ant to the Geneva Conventions or any agreements concluded between the parties
to the conflict.* This rule applies also to NIACs.

2.6
Medical treatment of civilians

One of the dilemmas involved in the management of a State’s military medical
resources is the question of the extent of the obligation to treat sick and wounded
civilians in armed conflict. The rule is considered to apply also to NIACs.

The fundamental rule is that medical support must be provided in the event that an
acute need for such support exists. There are no grounds to provide different care to
civilian and military sick and wounded persons in the event of acute medical need
after military engagements. In such situations, the medical work must proceed in
accordance with general principles, including the principle of triage*, in a desire to
help as many people as possible as quickly as possible. General medical priorities
determine the order of treatment. Rules and principles have been established for
pre-hospital care within the framework of both national and allied operations.”

The obligations under international law in this area are not about conferring health-
care resources to conflicting parties or using the healthcare systems of affluent States
asayardstick for the medical treatment provided in armed conflict. What is required
is that all do their utmost to come to the rescue of the sick and wounded in the
conflict.®

Military treatment capacity is dimensioned according to the expected need for
treatment of injured military personnel, and its objective is not to perform general
healthcare duties in the territory of the party to the conflict. Once life-saving first

24 GCI, Art.7,and GCII, Art. 7.

25 See, for instance, Allied Joint Publication (AJP) 4-10A, “NATO Allied Joint Medical Support Doctrine’, and MC 326/2, "NATO
principles and policies of operational medical support”. The Danish Defence Health Service has laid down more detailed
rules on pre-hospital care in DHS OHS 921-1 of May 2010.

26 NATO AJMEDP-6 Allied Joint Civil-Military Medical Doctrine, October 2011.

Chapter 7 - Medical Services 248



aid and stabilisation have been performed after an engagement, the treatment of
the sick and wounded may be continued to the extent necessary through various
channels of treatment — even if a difference exists between the treatment facilities
available, so that wounded military personnel, for instance, receive treatment at
military medical units and wounded civilians are transferred to civilian hospitals or
clinics. More information about the increased responsibility of the occupying power
is provided in Chapter 11.

In situations outside of occupation scenarios, a need may also arise to treat civilians

who are sick or have been injured in one way or the other and approach Danish

forces directly — possibly, with an (often reasonable) expectation that the pros-
pects of treatment are better at Danish military medical units than local medical

clinics. There are numerous examples, for instance, from Iraq and Afghanistan of
situations in which Danish forces on patrol or under the auspices of CIMIC* work
come into contact with civilians suffering from serious illnesses or wounds that may
be life-threatening if they do not receive qualified medical treatment, but where the

suffering is not directly related to the conflict.

The rules on respect for and protection of the sick, wounded, and shipwrecked have
been adopted to reduce the suffering of victims of armed conflict. AP I refers spe-
cifically to the fact that the obligation to respect and protect the sick, wounded, and

shipwrecked concerns anyone “who is affected by an armed conflict.”*

On this basis, the obligations of the parties to a conflict in terms of collecting and
caring for the sick and wounded must be assumed to focus on the protection of more
direct victims of armed conflicts. Hence, international humanitarian law does not
entail any obligation to provide treatment to sick, wounded, or injured civilians if
the basis of their need for treatment is not directly related to the conflict.

The principle of humanity of international humanitarian law, combined with the
principle underlying Section 253 of the Danish Criminal Code, best reflects that,
in the event of life-threatening injury, first aid must be provided to stabilise the
injured person or that it must be ensured that assistance can be provided in time. For
doctors, section 7 of the Danish Practice of Medicine Act on the Hippocratic Oath

27 GCIV, Art. 55-59.
28 AP, Art.9(1), see Art. 1.
29 See, forinstance, AP |, Art. 1(2).
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and international principles of medical ethics also apply.® The obligation assumes
for both doctors and others that the assistance can be provided without any special
danger to, or sacrifice of, anyone. This assessment must be made on a case-by-case
basis. The obligation applies to both IACs and NIACs.

In addition to the rules on the search for, collection of, and care for the sick, wounded,
shipwrecked, and dead, IHL also provides rules supporting the existing civilian
healthcare sector of a party to a conflict, including respect for and protection of
hospitals, medical clinics, and staff. The parties to a conflict are also encouraged to
accept the humanitarian efforts of voluntary aid societies in the area.*!

2.7
Special requirements for medical treatment services

7.3 The physical or mental health and integrity of persons who are deprived of liberty or who
are otherwise in the power of the adverse party as a result of an armed conflict must not be
endangered by any unjustified act or omission. Accordingly, it is prohibited to subject such
persons to any medical procedure which is not indicated by the state of health of the per-
son concerned and which is not consistent with generally accepted medical standards which
would be applied under similar medical circumstances if it was a soldier of one’s own forces
who was going to be cared for.3? +NIAC

Mutilation and medical or scientific experiments are prohibited under any circumstance.*
+NIAC?

Patients receiving medical treatment while in the custody of a party to a conflict
have the right to refuse any surgical intervention. This applies even if the medical
opinion is that the operation is vital. If the patient refuses a surgical intervention
- e.g., the amputation of a leg with advanced blood poisoning, the refusal must be
respected unless the patient is a minor or assessed to be mentally unable to assess
the consequences of such refusal, e.g., due to shock, delirium, or the like. In cases
of refusal, the medical personnel must endeavour to obtain a written statement to

30 International Code of Medical Ethics adopted by the 3rd General Assembly of the World Medical Association, London, Eng-
land, October 1949, and amended by the 22nd World Medical Assembly, Sydney, Australia, August 1968, and the 35th World
Medical Assembly, Venice, Italy, October 1983, and the 57th WMA General Assembly, Pilanesberg, South Africa, October
2006 and Principles for Health Care of June 2016, adopted by the World Medical Association (WMA), the International Com-
mittee of Military Medicine (ICMM), the International Council of Nurses (ICN), the International Pharmaceutical Federation
(FIP) and International Federation of Medical Students’ Association.

31 GCIV, Art. 18-23,and AP |, Arts. 70-71.

32 AP Art. 11(1).

33 AP, Art. 4(1) and 2(a) and (e), Art. 5(2)(e), and SCIHL, Rule No. 92.

34 AP, Art. 11(2)(a)-(b), ICC Statute, Art. 8(2)(b)(x), and UNSG Bulletin, Section 7.2.

35 APII, Art. 4(2)(a), and ICC Statute, Art. 8(2)(e)(xi).
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that effect, signed or acknowledged by the patient.*® These rules are not applicable
to NIACs under international law.

The rules entail a right to refuse surgical intervention but not an unconditional right
for the patient to make a decision on surgical intervention under all circumstances. If
the patient is in a coma on arrival at the operating theatre, for instance, the necessary
operation(s) may be performed even if the patient has had no actual possibility of
making up his or her mind about treatment.

Borderline cases may arise as in the example above involving a leg with blood poi-
soning when the patient has refused amputation and then slips into a coma. In that

specific situation, the medical opinion is still that amputation is the treatment offer-
ing the patient the best prospects of survival, but the patient did refuse amputation.
So, the starting point must be that the operation is not an option. However, con-
ditions such as these and similar cases must be individually assessed. For instance,
it may be the case that, in refusing operation, the patient thought that he would

survive; but, now that he has slipped into a coma, an operation is required to ensure

his survival. In cases such as these, a medical assessment must be made, taking its

starting point in the patient’s documented statements on the operation.

Any operation or treatment must aim at improving the patient’s state of health.

Organ donation from a patient held in the custody of a party to a conflict may not
take place — not even with the consent of the donor, since the operation is not
necessitated by the donor’s own state of health. However, if the patient is a recipient
of a donated organ, the transplant may be performed with the consent of the organ
recipient, provided that the donation is in compliance with normal medical prac-
tice towards Danish soldiers. Obviously, the rule does not prevent the removal of
impaired organs, including inflamed appendices or organs destroyed by war trauma,
ifa medical opinion warrants such removal and the patient has not refused operation.

A tissue transplant or blood transfusion from persons held in the custody by a party
to a conflict fo another patient may only be performed when

1) thesame would have been done had the patient been a member of the party’s
own armed forces;

2) the patient voluntarily donates tissue or blood subject to non-induced con-
sent;

36 AP, Art. 11(5).
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3) the procedure has a therapeutic purpose; and

4) the procedure is performed in compliance with generally accepted medical
standards and controls designed for the benefit of both the donor and the
recipient.”

A medical record must be kept of cases in which persons held in the custody by a

party to a conflict have donated tissue or blood.* The records should contain details

about location, time, the nature of the intervention, and, obviously, details about the

patient, including the patient’s consent, if any. Furthermore, records should be kept
of all medical procedures done for the benefit of a person held in the custody of the

Danish armed forces. Such records should include surgical interventions, medica-
tion, diet, and treatment programmes. The records must be available for inspection

by a protecting power, if any.”

2.8
Duration of the protection of the sick,
wounded, and shipwrecked

The protection commences from the time the sick, wounded, or shipwrecked are
under the care of Danish forces and does not end until completion of treatment or
repatriation.” If the wounded person is a member of the enemy’s armed forces or a
civilian in the company of these forces, the wounded will also be covered by the rules
on the treatment of prisoners of war.* In practice, this means that there will often be
aperiod of time during which both sets of rules apply, i.e., from the time it is clear to
Danish forces that a person has a right to the status of prisoner of war and until the
treatment of the sick, wounded, or shipwrecked person has been completed or, as far
as the shipwrecked person is concerned, until the shipwrecked person has recovered
from the situation that led to his rescue. Similarly, the case may be that an injured
civilian proves to represent such a threat to the security of the detaining power that
internment of that person is found necessary. Reference is made to Chapter 12 for
a more detailed determination of the status of a person deprived of liberty and the
relevant rules.

When, for instance, members of the armed forces of the enemy are collected and
admitted to hospital for treatment and convalescence, they are also prisoners of war.

37 AP, Art. 11(3).

38 AP, Art. 11(6).

39 These rules are not applicable to NIACs under international law.
40 GCI, Art. 5.

41 GCIII, Art. 4 and 5.
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This means that they must be registered and reported as both a wounded person and
a prisoner of war and that they become eligible for the rights of prisoners of war. It
also means that the detaining power may interrogate wounded persons while they
are admitted to a field hospital or something similar, but they are still subject to
respect for the rules on the protection of medical units, see below. Reference is made
to Section 4.8 of Chapter 14 on the shipwrecked in naval warfare.

2.9
Identification of the sick, wounded, shipwrecked, and dead

7.4 The parties to the conflict must in each individual case and as soon as possible record any
particulars that may help identify the adverse party’s sick, wounded, shipwrecked, and dead
persons in the power of such party.*? + NIAC*

The consideration underlying the rule is to ensure that the family and next of kin
of persons held in the custody by a State obtain assurance of the whereabouts and
fate of their relatives. The information collected must be passed on to the national
information bureau* for prisoners of war and then to the home country and family
of the sick, wounded, shipwrecked, or dead person via the international central
information bureau*, which is set up in Geneva, Switzerland and run by the ICRC.*

The efforts to identify the sick, wounded, shipwrecked, or dead commence at the
place of collection. It is important to collect the personal effects of the wounded,
such as parts of a uniform, bags, or similar objects that may lie scattered across the
battlefield and which may contain important information about the identity of the
person collected.

If possible, the information should include the following:

1) the nationality of the person;

2) military service number/employee number;

3) full name;

4) date of birth;

5) any other particulars shown on the identity card or disc. Note, however, that
the identity card may not be taken from the wounded person;

6) date and place of capture or death; and

7) wounds, illness, or cause of death.

42 GCI, Art. 16, GC I, Art. 19, and UNSG Bulletin, Section 8(a).
43 ECHR, Art. 8, and CCPR, Art. 17.
44 GCIII, Art. 122.The bureau is not used in NIACs.
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The rules on recording of information about the sick, wounded, shipwrecked, and
dead are supplemented by human rights rules and practice in terms of the right to
respect for family life, including information about family members’ whereabouts,
fate, and right to reunion, etc.” This applies particularly to NIACs in which the
regulation of international humanitarian law is sparse.

3. Medical and religious personnel — duties and protection

An efficient medical service with well-educated personnel is a condition for effec-
tive protection of the sick, wounded, and shipwrecked in an armed conflict. It is

also important that the medical personnel enjoy protection under international law

and that this protection is respected by the parties to a conflict. The parties’ respect

for the medical services is closely related to the medical personnel’s restraint from

committing acts that are not related to medical services and that can be harmful to

the enemy.

3.1
Definitions of various groups of medical personnel

Medical personnel are those persons assigned exclusively to medical purposes by
a party to a conflict.* Such personnel are traditionally referred to as permanent
medical personnel. The term may be a little misleading since, today; it is recognised
that permanent medical personnel do not necessarily work as such during the entire
conflict. Permanent medical personnel are protected even though their function
may vary over the course of the entire conflict.*” An obvious example is a reserve
doctor who is deployed in an international operation but exclusively to serve as a
doctor on a specific team. It has no effect on the protection of the doctor in question
that he had been deployed with a CIMIC* (combatant) function in a previous team
in an earlier phase of the same mission.

The rule is designed to ensure the protection of the permanent medical personnel for
aslong as the function of the personnel is to perform medical duties. Moreover, the
rule offers some flexibility on the personnel side for the parties to the conflict and

45 See, for instance, ECHR, Art. 8, and CCPR, Art. 17.
46 AP, Art. 8(c).
47 AP, Art. 8(Kk).
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paves the way for increased protection of the sick and wounded through temporary
allocation of combatants to the performance of medical duties as medical personnel
and vice versa.

However, it remains a condition for protection that the medical personnel are exclu-
sively devoted to the performance of medical duties during the designated period.
The opportunity must not be exploited to provide “false protection”— for example,
if combatants, during their return from the battlefront, are assigned the status of
medical personnel for the specific purpose of allowing for withdrawal from an area
of operations under an increased level of security. If the status of medical personnel
changes too often, the general trust in the protection of medical personnel or the
protective emblem will be compromised. On the other hand, in some cases, the
addition of medical resources will quite obviously be able to facilitate the protection
of a large number of sick and wounded persons. Danish practice in the area must
balance these considerations.

Example 7.2: Example of medical personnel who do not perform the functions of such
personnel during the whole conflict:

In an international military operation, an assessment determines a need to boost medical
efforts in the mission area. The battalion commander, therefore, decides to convert personnel
from the logistics company into medical personnel for the purpose of performing medical
duties with effect for the remainder of the team’s tour. The personnel are relieved from the
logistics company and issued with a new type A-2 identity card and, subsequently, perform
medical duties exclusively.*®

Auxiliary medical personnel are combatants who have been specifically trained to

provide first aid and perform other medical duties if the need should arise. These

are members of the armed forces, i.e., combatants who have received specific train-
ing, should the need arise, to serve as orderlies or other medical personnel for the

purpose of treatment, search, collection, evacuation, or the like. They still enjoy
protection when performing such duties.” For instance, Danish army groups of all

military capabilities have been assigned such an “auxiliary medic” with specific

training in first aid and equipment for the purpose of providing the necessary med-
ical assistance if the need should arise.”

Given the new comprehensive rules of AP I, the term ‘medical personnel’ means
both military and civilian medical personnel/healthcare personnel. In addition, the
term includes medical personnel with national aid societies who have been duly

48 DPO OHS 404-1 2016-03.
49 GClI, Art. 25.
50 This section applies also to NIACs.
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recognised and authorised by a party to a conflict and neutral international aid
societies and humanitarian organisations made available to a party to a conflict by
neutral States or other non-belligerent powers.

The duties of the medical service comprise not only any activity related to the
collection, evacuation, and treatment of the sick, wounded, shipwrecked, and dead.
Preventive healthcare functions, pharmacists, and dentists are also included. In addi-
tion to doctors and nurses, the term ‘medical personnel’ also covers administrative
staff, porters (handlers), ambulance drivers, etc. The idea underlying this broad defi-
nition is that such functions also need to work if the protection of the sick, wounded,
shipwrecked, and dead is to be effective. On the other hand, there are requirements
that medical personnel are designated to perform such duties exclusively although
the parties to a conflict may assign the personnel on a permanent or temporary
basis, see above.

3.2
The extent and status of protection
for persons deprived of liberty

7.5 All medical personnel - military and civilian — must be respected and protected under all
circumstances and the above-mentioned “auxiliary medic” must be respected and protected
to the extent that this person, in fact, performs these medical duties.”’

+NIAC??

First and foremost, to respect and protect means that the parties may not direct
hostilities against protected personnel. It also means that the parties must seek to
establish conditions under which the medical personnel can perform their duties.”
Medical personnel may not be compelled to perform acts or to refrain from per-
forming acts contrary to the rules of medical ethics or to other rules designed for
the protection and care of the sick, wounded, and shipwrecked.*

Permanent medical personnel who fall into the hands of the enemy may be deprived
of liberty only to the extent and only for as long as required by the number, state of
health, and spiritual needs of prisoners of war. Medical personnel are not deemed
prisoners of war but nevertheless enjoy the same treatment as prisoners of war for

51 GCI, Art. 24 and 25, GC II, Art. 30, and UNSG Bulletin, Section 9.4.

52 AP, Art. 9, and SCIHL, Rules Nos. 25 and 27.

53 GCI, Art. 12and 15, AP |, Art. 16, and AP II, Art. 9(1) regarding NIACs.

54 AP, Art.16(2), and AP II, Art. 9(1) regarding NIACs, and SCIHL, Rules No. 26.
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aslong as they remain deprived of liberty, and they may only be ordered to perform
their medical and spiritual duties on behalf of prisoners of war — preferably, those
of the armed forces to which they themselves belong.>

Auxiliary medics must be considered prisoners of war in the event that they are
deprived of liberty. While held in captivity, they must be employed for medical
duties in so far as the need arises.”® If, when being deprived of liberty, they were in
the process of performing duties as an auxiliary medic, the enemy must allow the
medical duties to be completed before the deprivation of liberty becomes effective.”

The rules on deprivation of liberty also apply to NIACs.*®

3.3
The cessation of protection for medical personnel

Medical personnel must be respected and protected on the condition that they do
not commit acts harmful to the enemy. This does not include any harmful effect
on the enemy that may be the result of medical personnel’s contribution to the
maintenance of their own forces’ combat capability through medical treatment and
recovery.” Therefore, it is essential to establish what acts outside the medical duties
may be said to be harmful to the enemy. These rules apply also to NIACs.®

GCI, Art. 22 gives examples of circumstances related to medical units that cannot
be regarded as acts harmful to the enemy. The provision is also assumed to be of
guidance for acts carried out by medical personnel. Of greatest relevance to the
medical personnel is the rule that the protection will not cease even if the medical
personnel carry light individual arms for self-defence or defend the sick, wounded,
and shipwrecked in their charge.® Individual arms are arms that are traditionally
provided to and used by a single person, i.e., pistols, rifles/carbines, and machine
pistols and guns up to and including 7.62 mm calibre weapons.

A classic example of lawful use of force is a situation in which thieves or robbers try
to plunder field hospitals, or when an attempt is made to gain unauthorised access

55 GCl, Art. 28,and GC I, Art. 37.

56 GClI, Art.29.

57 APII, Art. 9(1).

58 AP I, Art. 9(1).

59 GCI, Art. 21-22 by implication.

60 SCIHL, Rules Nos. 25 and 27.

61 GCI, Art. 22(1), as read with AP |, Art. 13(2)(a).
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to patients in order to commit acts of violence or prevent patients from receiving the
treatment they need. Situations may also arise in which the enemy attacks protected
medical personnel in violation of IHL. In such situations, the medical personnel
must be able to defend themselves and the sick and wounded persons in their charge
without any effect on their protection.

The enemy in the conflict may not attack but may lawfully capture medical units
and installations. This being the case, the medical personnel may not use arms to
prevent the enemy from capturing a medical installation. If they do so, they lose
their protection instantly.

The direct use of arms against the enemy in the conflict or its military objectives by
medical personnel, apart from self-defence, will result in a loss of protection — not
only of the personnel in question but, potentially, of the entire medical unit. The
same applies to notification of observations of enemy movements or disclosure of
any information obtained by the medical personnel to its own forces, for example,
when a member of the medical personnel overhears a conversation between the sick
or wounded person of the enemy admitted to a field hospital.

Other circumstances may also result in cessation of the protection of medical per-
sonnel, e.g., acts falling outside the medical duties that, at the same time, are harmful
to the enemy. In this context, no direct harmful effect is required. It suffices if the
effect is of a more indirect character.

In 2012, the Danish Military Prosecution Service investigated two independent cases from
DANCONY/ISAF involving chaplains who, according to the information at hand, had taken part
in various activities that apparently were outside their ecclesiastical duties and harmful to
the enemy. In one case, a chaplain had thrown an improvised explosive charge. In the other
case, a chaplain had helped lift a crate of 12.7 mm ammunition on to an armoured personnel
carrier. Both cases illustrate situations that clearly fall outside the boundaries of a chaplain’s
duties and result in a loss of the protection to which the two chaplains are entitled under the
Conventions.®?

The protection of medical units does not cease until a warning has been issued. The
idea underlying this rule is that the cessation of protection has potentially severe
consequences for both the medical unit and patients under its protection. Where
feasible, the warning issued must also be accompanied by a reasonable time limit
within which the enemy is given the opportunity to correct the behaviour that is
in violation of the Conventions or eliminate any misunderstandings in that respect

62 Danish Military Prosecution Service, annual report 2012, pp. 78-79.
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and to evacuate the sick and wounded before a potential attack is conducted against
the unit. This rule does not apply to individual medical personnel who lose their
protection instantly and, therefore, may be attacked without warning.

Medical units are sometimes located in the vicinity of military units. In these cases,
pressure on medical personnel to take part in performing duties in the camp is
often part of their everyday life. The medical personnel may appear to be disloyal
when their infantry colleagues return to the camp exhausted from a full day’s patrol
and then, immediately upon their return, have to stand guard at the camp, while
the medical personnel have not performed any medical duties all day long. Yet, if
medical personnel stand guard for military units, this alone constitutes an act that is
harmful to the enemy. The same is true if medical personnel were to clean weapons
or otherwise maintain military equipment. On the other hand, an extra cleaning or
cooking job will typically fall below the threshold for acts qualifying as harmful to
the enemy.

Against this background, it is important to prepare guidelines for medical personnel
with respect to their work and, for example, their duties and the resort to use of force.
The rules must also be assumed to apply to NIACs.

3.4
Specifically on religious personnel

The tradition of treating religious personnel on an equal footing with medical per-
sonnel dates back to the 17th century and has been associated ever since not only
with pastoral care for the sick, wounded, dying, and dead but also with dialogue with
soldiers and crew in good health who might have such a need. Religious personnel
who are members of the armed forces enjoy the same protection as the medical
personnel and on the same terms®. The functional protection, however, is only
related to the chaplain’s spiritual duties rather than medical.

Asin the case with medical personnel, the efforts of religious personnel may promote
military operations and, thus, have a harmful effect on the enemy. In this case, too,
such activities do not result in cessation of the protection of the religious personnel
as long as their activities fall within the boundaries of their religious duties. The
Danish Defence has described the framework for “religious services in the Danish
Defence” in more detail.*

63 Applies also to NIACs, see AP I, Art. 9, and SCIHL, Rule No. 27.
64 DPS OHS 492-1 2011-10 about religious services in the Danish Armed Forces.
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Field service in Afghanistan: Avisen.dk

4. Medical units, medical transports,

and medical equipment

4.1
Special considerations for medical units

7.6 Medical units must be respected and protected at all times. A medical unit may not be
made the object of attack® or used in an attempt to shield military objectives from attack by
the enemy.®® In so far as possible, medical units must be situated in such a manner that lawful
attacks against military objectives in the vicinity do not imperil them.®’ +NIAC &

Medical units are establishments and other units, whether civilian or military, organ-
ised for purposes exclusively related to the search for, collection, transport, and
diagnosis or treatment of the sick, wounded, and shipwrecked or to the prevention
of disease. Examples are civilian and military hospitals, medical clinics, healthcare
centres, medical depots or blood transfusion centres but may also be battalion aid
posts or collection points for the sick and wounded. Medical units may be fixed or
mobile, permanent or temporary.*

The conditions for the protection of civilian medical units are:

that they belong to one of the parties to the conflict;
that they have been recognised and authorised by the competent authorities
of the party to the conflict. This may typically be the case with national Red

65 AP, Art. 12(1), GC I, Art. 19, and ICC Statute, Art. 8(2)(b)(ix) and (xxiv) and (e)(ii) and (iv).
66 AP, Art. 12(4).

67 GCl, Art. 19, AP |, Art. 12(4), and UNSG Bulletin, Section 9.3.

68 AP II, Art. 11(2), and SCIHL, Rule No. 28.

69 AP, Art. 8(e).
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Cross movements or other non-governmental humanitarian organisations
operating in the medical area. The units may also be private hospitals and
medical clinics; or

that they have been made available for humanitarian reasons to a party to
a conflict by other States or organisations recognised and authorised in the
State making them available.

Above all, the obligation to respect and protect medical units involves an obligation
to refrain from directing a physical attack against the unit. On the other hand, the
enemy’s lawful capture of medical units is recognised. For example, the case may be
that a fixed medical unit has been surrounded by the enemy during its advance or
that a mobile medical unit falls into enemy hands while changing location.

The right to capture medical units, transports, and equipment is not regulated in
NIACs. The issue, therefore, remains unresolved in international law. It seems most
consistent, however, to require the same respect for the enemy’s medical units in
NIACs. So, Danish forces should apply the same set of rules to NIACs.”

It cannot, however, be assumed that the State party/States parties to a NIAC rec-
ognise(s) the right of OAGs to capture medical units. In the meantime, this does
not mean that the medical personnel of the State party may use weapons against
advancing units of OAGs.

Once the party to a conflict has captured a medical unit, it must allow the medical
personnel of the enemy to continue the treatment of patients under care until it is
possible and safe for the capturing party itself to assume control of the medical unit
and the patients therein.”!

This underlines another aspect of the obligation to respect and protect medical units:
respect for the medical work. The example above illustrates the obligation to give
the medical unit a free hand to continue the treatment, etc., of the sick and wounded
in the charge of the unit at the time of capture. The obligation also means that it
is prohibited to prevent supplies from reaching the medical units. An occupying
power is subject to more extensive obligations in this respect. These are considered
in Chapter 11.

70 Addendum 7.1.
71 GCI, Art. 19.
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The party conducting an attack against a military objective is under an obligation

to meet requirements for the identification of military objectives (distinction), pro-
portionality, and taking precautions; but, even with these rules, the party will not in

every case be prevented from conducting attacks against military objectives that are

located with — or in the vicinity of - medical units, which may suffer serious damage

in connection with such lawful attacks.

Hence, the obligation to refrain from attacking a medical unit does not provide
absolute protection for medical units against damage or injury from attacks against
military objectives in the vicinity. If a party to a conflict, upon due consideration,
decides to establish a medical unit in the vicinity of military units or other objectives,
the medical unit, its personnel, and any patients therein will be imperilled. At the
same time, attempting to shield military objectives behind the marked medical units
protected under international law constitutes a war crime. This applies regardless of
whether the attempt is made in connection with the establishment of the medical
unit in the vicinity of military objectives or through a deliberate establishment of a
military unit in a manner that places the medical unit between its own and enemy
forces in order to use the protected medical unit as a shield against such attacks. The
decisive difference between lawful decisions to establish medical units in the vicinity
of military objectives and the use of medical units as a shield for military objectives
is the intention behind the joint location. However, the premise remains clear that
Danish forces must strive to keep a certain distance between military objectives and
medical units. Reference is made to Chapter 8 for more information about military
objectives.

The protection of medical units will cease if a unit is used for purposes outside its
medical duties that are harmful to the enemy. The consequence of the cessation of
the protection is that the medical unit becomes a military objective. In the light of
the seriousness of this consequence, including for the sick and wounded receiving
treatment from the unit, a party to a conflict that ascertains such use must issue
a warning with a direction to end the behaviour in violation of the Conventions
within a reasonable time limit; see also the section on the cessation of protection for
medical personnel above.”

No list of activities that may lead to the cessation of the protection of a medical unit
hasbeen prepared, but there are examples of conditions that do not deprive medical
units of their protection.”

72 GCI, Art.21,and AP I, Art. 11(2).
73 GCI, Art. 22, and AP |, Art. 13 (as regards civilian medical units).
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Therefore, a medical unit will not be deprived of protection even if

1) the personnel of the unit or establishment are armed and use the arms for
self-defence or to defend the sick and wounded in their charge;

2) the unit or establishment, in the absence or armed orderlies, is protected by
a picket or by sentries or by an escort;

3) small arms and ammunition taken from the wounded and sick and not yet
handed to the proper service are found in the unit or establishment;

4) personnel and material of the veterinary service are found in the unit or
establishment without forming an integral part thereof; or

5) the humanitarian activities of medical units and establishments or of their
personnel extend to the care of civilian wounded or sick.

Asregards item no. 2, it is noted that such pickets may not exceed in their use of force
that allowed by armed medical personnel, i.e., force may be used exclusively to pre-
vent or stop an unlawful attack against the unit and, thus, may not be used to prevent
capture by the enemy. Such pickets will become prisoners of war if they fall into the
hands of the enemy in connection with the capture of the medical unit, for instance.

Apart from these cases, the protection of a medical unit will cease if the medical unit
is used to hide combatants in good health. The fact that patients are paid a visit by
colleagues in good health does not lead to cessation of protection. However, such
visits should be limited in order not to compromise the protection of the medical
unit as a result of the presence of a large number of combatants who constitute a
military objective even when they are visiting patients.

There are examples of hospital roofs being used as a platform for marksmen or
observation posts or for military communication equipment. Such use results in
the cessation of protection of the unit even if the hospital management is unaware
of such activity. The cessation of protection still requires that the situation has not
been rectified despite a warning, accompanied by a reasonable time limit for ending
the activity that is in violation of the Conventions.

Example 7.3: A Danish medical unit is located in the vicinity of the battlefield as are other
logistical units. The medical unit will sometimes get information that is relevant to the Danish
armed forces for understanding the threat scenario. In such cases, the protection of the unit
is not assumed to cease if the information passed on is of importance to the medical unit’s
own protection. For instance, the information could concern the planting of an [ED* or mines
in the vicinity of the medical unit. The opposite is the case if the information has been col-
lected from the enemy’s wounded who are being cared for by the unit and then passed on.
If a patient wants to disclose information, reference must be made to an intelligence officer
or the like.
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4.2
Special considerations on medical transports

A medical transport means any means of transportation, whether military or civil-
ian, permanent or temporary, assigned exclusively to medical transportation and
under the control of a competent authority of a party to a conflict.”

Medical transports by land are referred to as ‘medical vehicles. Medical transports by
air are referred to as ‘medical aircraft, but transports by water have multiple names,
including hospital ships, coastal rescue craft, or medical ships and craft. Chapters
13 and 14 provide more information about naval and air operations, respectively.

In general, the principles underlying the protection of medical units apply also to
medical transports. Medical transports must be respected and protected on the
same terms.

The reason that medical transports are nevertheless regulated separately in interna-
tional law is their mobile and flexible character.

7.7 Medical vehicles must be respected and protected in the same way as mobile medical
units,” including loss of protection if the medical vehicles are used for non-medical purposes
that are harmful to the enemy. +NIAC’®

Example 7.4 of use for non-medical purposes that is harmful to the enemy and which
results in the cessation of the protection of the medical vehicle

On a patrol, a medical vehicle is standing on a crest and, therefore, the conditions for sending
and receiving radio signals are favourable. A unit requests the use of the medical vehicle as
a relay station for communication with the command post about observations in the area. If
the request is complied with, the use serves as an example of how a medical vehicle can be
used for a non-medical purpose that is harmful to the enemy, which will result in the cessa-
tion of the protection of the medical vehicle.

Example 7.5 of use for a non-medical purpose that is harmful to the enemy and which
may result in the cessation of the protection of the medical vehicle

A roadside bomb has hit a Danish patrol vehicle. A medical vehicle arrives at the scene and
the personnel take over the treatment initiated by the patrol’s auxiliary medic. When the in-
jured personnel have been placed in the medical vehicle or evacuated from the scene by a
medical helicopter, the medical vehicle still has room. Of the personnel riding in the patrol
vehicle when the vehicle was hit, one seriously injured member has been evacuated by air,
one member apparently has superficial wounds, and one has apparently not received any

74 AP, Art. 8(g).
75 GCl, Art. 35-36, AP |, Art. 21, and UNSG Bulletin, Section 9.5.
76 APIl, Art. 11, and SCIHL, Rule No. 29.
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physical injury but feels dizzy and would like a ride back to the patrol base as soon as possible.
He is allowed a ride back by the medical platoon commander who is on board the medical
vehicle. The medical platoon commander is entitled to transport the dizzy Danish soldier in
the medical vehicle if his decision is based on the medical assessment that the dizzy soldier
suffers from such mental combat injury that he is in need of treatment or the assessment
that he had better take the soldier along for a more thorough examination of his physical
and mental health following the violent incident. However, if the assessment is that the dizzy
soldier does not require treatment, he may not be transported by a medical vehicle.

If a medical vehicle is captured, it may be used for any purpose.” If the vehicle is to
be used for non-medical purposes, any markings must first be removed. The same
considerations behind showing reticence to convert medical personnel, however,
must also be assumed to apply to medical vehicles. Reference is made to Section
2.8 of Chapter 10 about the use of enemy vehicles after having captured them as
war booty.

Example 7.6 of ad hoc conversion in violation of GC |

A Piranha type medical vehicle is on an operative mission with an infantry platoon in an
armed conflict. It turns out that the medical transport was not needed; whereas an armoured
personnel carrier broke down, and, as a result, six infantrymen need a ride back. It would
be tempting to use the Piranha vehicle to take the six infantrymen back after covering of
the protective emblem. Such an ad hoc conversion of the character outlined in the example
would bend the rules too much. However, it would be in compliance with the relevant rules
to alter the status of a medical vehicle into an infantry vehicle as part of an overall logistical
restructuring.

When a party to the conflict has just captured a medical vehicle, it has that vehicle
atits free disposal from the time of capture and may remove the protective emblem
and use the vehicle to transport troops or the like.

However, the enemy must first ensure that any patients in the vehicle receive proper
care and treatment. In some cases, the driver of the vehicle is not a member of the

medical personnel. This does not affect the protection of the medical transport.
However, in the event that the medical vehicle is captured, the driver will be con-
sidered a prisoner of war, and (see above) this will be the case even if the driver in

question has been assigned the status and been issued the protective emblem of
temporary medical personnel (auxiliary medic).” If the vehicle bears the protective

emblem at the time of capture, the emblem must be removed or obscured if the

vehicle is intended to be used for purposes other than medical purposes.

77 GCl|, Art. 35, second paragraph.
78 GClI, Art. 25.
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Medical convoys transporting sick and wounded civilians must be respected and
protected and may not be made the object of attack.” They must bear the protective
emblem with the permission of the State to which they belong.

4.3
Special considerations with respect
to material used by medical units

7.8 The material of mobile medical units of the armed forces which fall into the hands of the
enemy must be reserved for the care of wounded and sick.

In the event that material of the armed forces' fixed medical units is captured, it may be used
for other purposes in accordance with the general principle of war booty unless the mate-
rial in question, etc., is required for the care of the wounded and sick. Even if such medical
material may be required for the care of wounded and sick, however, military commanders
may, in case of urgent military necessity, decide to use the material, etc., in question for other
purposes provided that prior measures are taken for the continued care for patients at the
fixed medical unit.® +NIAC®!

5. Identification of medical personnel, etc.

The parties must respect and protect the work undertaken by the medical services.
This means, for instance, that medical personnel and units may not be attacked.®
This also means that medical personnel may not be taken as prisoners of war. Simi-
larly, as described above, auxiliary medics enjoy some form of protection.

The premise for being able to afford this protection is that the medical services
can be identified. The display of the protective emblem is to facilitate the enemy’s
identification of protected personnel, and the special identity card is to facilitate the
identification of medical personnel who fall into the hands of the enemy.

An identity card may have been lost or a Red Cross emblem removed. In such cases,
the personnel maintain their protection as medical personnel under international
law even though their identification may be rendered difficult for the enemy if these
exterior distinctive emblems are not present.

79 GCIV, Art. 21, see Art. 18.

80 GClI, Art. 33, and UNSG Bulletin, Section 9.5.
81 Addendum7.2.

82 SCIHL, Rule No. 30.
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Protective emblems of medical services and their use

With the adoption of the Geneva Conventions, States decided that the protective
emblems to be used to mark medical personnel, material, transports, and units must
be a red cross, a red crescent, a red lion and sun®, and/or a red rhombus (known as
the Red Crystal in everyday parlance),* against a white background. Moreover, AP
III permits the use of the Red Crystal with one of the other emblems inserted into
it. Moreover, when Israel became party to the Geneva Conventions, it announced
its reservation to use the red six-pointed Star of David against a white background,
instead.

Denmark uses the Red Cross, which has been used and recognised as the emblem
for protection of medical services since 1864. In addition to the protective emblems,
anumber of radio signals and audio-visual signals have been adopted under AP I for
(optional) use by medical transports and units in the event of poor visibility.

Furthermore, national Red Cross and Red Crescent Societies are permitted to use
the emblems to indicate their activities in the area in both time of peace and in
armed conflict pursuant to more detailed regulation in national legislation.®* The
international Red Cross organisation and their properly authorised personnel may
use the Red Cross against a white background at all times.*

7.9 Medical personnel are always entitled to display a distinctive emblem. Unless a properly
authorised military commander has specifically granted medical personnel and chaplains
permission not to display the protective emblem in the form of a white armlet with a red
cross on the left upper arm, they are under an obligation to wear such armlet.

+NIAC®

The armlet must bear a stamp affixed by the relevant authority of the Danish Defence.

83 GCI, Art.38,GCII, Art. 41, and GC IV, Art. 18 and Art. 20, and AP |, Art. 18, with Annex 1.

84 APIII.

85 Circular Letter No. 9738 of 21 March 2002 on the Red Cross Emblem for the police and the prosecution service.
86 GCl, Art.44.

87 APII, Art.12.
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The identity and protected status of the personnel shall also be made evident on the
standardised identity card issued to medical personnel.* Medical personnel may
under no circumstances be deprived of the right to bear the protective emblem, but
exceptional situations may arise in which the military commander, at battalion level
or higher in Denmark, may permit medical personnel to refrain from bearing the
Red Cross emblem.*

Example 7.7 of exceptional permission for medical personnel not to display a distinc-
tive emblem

As regards the Danish forces of ISAF, Afghanistan, it has been customary practice for a period
of time to recommend medical personnel not to display a distinctive emblem. The recom-
mendation was motivated by a series of examples in which the enemy in the conflict, the
Taliban, had apparently conducted attacks directly against medical vehicles and personnel on
a number of occasions in violation of the relevant rules of international law. Under these ex-
traordinary circumstances, the assessment was that both the medical personnel and the sick
and wounded attended by the medical personnel were better protected by the camouflage
of vehicles’ markings and by the medical personnel leaving off any display of a distinctive
emblem.

The use by the Danish Defence of the protective emblem shall be subject to regula-
tory control. Any decision to omit the display of a distinctive emblem in extraordi-
nary cases or to camouflage transports or units must be made by the relevant military
commander and not by individuals or drivers.

Any auxiliary medic who has received training to assist in the collection, evacuation,
or treatment of the sick and wounded, if the need should arise, must wear a white
armlet with a red cross and the stamp of the military authority for as long as the
medical assistance is provided.” The red cross on these armlets must be smaller than
the ones used by the permanent medical personnel. The auxiliary medics must be
issued with a special identity card that indicates their special status in the event that
they should be deprived of liberty as a prisoner of war.

Civilian personnel engaged exclusively in the treatment of the sick, wounded, and
shipwrecked should bear a distinctive emblem and a civilian identity card that cer-
tifies their status in areas in which hostilities take place or are likely to take place.”

Medical units and medical transports normally indicate their protected status by
displaying the Red Cross flag and/or a permanent emblem on buildings and vehicles,

88 GCl|, Art. 40, and DPO OHS 404-1 on smartcard identity cards in the Danish Armed Forces.
89 See also NATO STANAG 2931.

90 GClI, Art.41.

91 AP, Art.18(3),and AP |, Annex 1, Art. 1-3.
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etc. As regards medical units, the protective emblem must be placed on the roofs of
buildings/tents to the extent possible as well as walls, so that the protected status of
the units is clearly visible from both the air and the ground.”

Credit: Danish Defence

The rules on marking medical units and transports do not mean that the Danish
flag, the Dannebrog, or the UN or NATO flag in relevant cases cannot be displayed
concurrently.

The obligation to mark medical units and transports is the clear starting point, but
there is no absolute requirement for marking in international law.”*

In consideration of the protected status of medical work and, ultimately, the pro-
tection to which the sick, wounded, and shipwrecked are entitled, the parties to a
conflict must strive to mark medical units and transports. Therefore, there must be
vital reason for not marking medical units and transports or for camouflaging or
obscuring the emblem. Vital reasons might exist in cases in which military units are
placed together with medical units or transports and the commander, for reasons
of operational security, wants to obscure the conspicuous marking to prevent the
location of the unit from being revealed. Another situation might be one in which,
by obscuring the emblem or not displaying it, the military commander wants to
counter any doubt as to whether the protected units or vehicles are being used as a
shield against lawful attacks.

Medical equipment should bear the protective emblem. It is not possible to mark
individual elements, but efforts should be made to mark the packaging.*

92 GCI, Art. 42, see Art. 39.
93 See the wording of AP |, Art. 18, as compared with GC |, Art. 42, see Art. 39.
94 GCl, Art. 39.
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Credit: Danish Defence

The protective emblems may exclusively be used for marking medical personnel,
equipment, units, and transports.”® Reference is made to Section 2.3 of Chapter 10.

6. The dead

The procedures for handling dead Danish soldiers will always attract considerable

and justified attention. The Danish Defence has very detailed provisions for han-
dling cases in which Danish soldiers die in international service. The provisions and
procedures of the Danish Defence have been laid down on the basis of the respect
for the soldiers who have had to pay with their lives for the cause for which they
fought. Therefore, it is important for the Danish Defence that the remains of Danish
soldiers are secured, that an inquest and an autopsy, if necessary, are carried out by
the proper authorities, and that any special circumstances surrounding the death
are looked into.* It is also important that the family members of the deceased are
notified of the death and its circumstances and that burial can take place in Denmark
in the manner requested by the deceased. The Danish Defence has established these
procedures out of respect for the deceased and their next of kin.

The rules of international law on dead and missing persons are based on this respect
for the dead person and on the family’s need to know the fate of their relatives.

95 GCland GC I, Art. 44, AP II, Art. 12, ICC Statute, Art. 8(2)(b)(vii), Section 36(1) of the Danish Military Penal Code and UNSG
Bulletin, Section 9.7.
96 See, for instance, the Military Prosecutor General’s statement no. 5/2016 and DHS OHS 963-1.
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6.1
Protection of the dead

7.10 To the greatest possible extent, the parties to a conflict must search for the dead and prevent
their ill-treatment or pillage.?’ The rules apply regardless of the nationality of the dead or whether

they are civilians or members of the armed forces of the parties.® +NIAC*

More particularly, a search is to be undertaken after an engagement, and the par-
ties to a conflict are under an obligation to search for the dead on the battlefield,
including the dead of another nationality. However, no obligation exists to search
the battlefield if the hostilities continue or security risks exist, or if no personnel are
present on the ground.

To the extent permitted by military considerations, a search must also be performed
for civilians killed in action, and they must be protected against pillage and other
ill-treatment.'” The parties to a conflict are also encouraged to agree on arrange-
ments for search teams that consist of representatives of both parties and which have
been put together for the specific occasion. These teams must search for the dead
— including, in particular, civilians — after the end of the hostilities and remove
any dead found. Such teams must be respected and protected by the parties to the

conflict while carrying out their duties.'”"

6.2
Examination of the dead

Bodies must be evacuated from the area to protect them against pillage or other
ill-treatment and to establish the identity and cause of death as part of the informa-
tion to be communicated to the national information bureau*. Prior to such evac-
uation, all body parts must be collected to the extent possible along with personal
effects assumed to belong to the deceased. In this respect, the purpose is to protect
the deceased from pillage and other ill-treatment but also to facilitate the identifi-
cation of the deceased.

The body must be examined with a view to confirming the cause of death prior to

97 GCI, Art. 15,and GC I, Art. 18.

98 GCIV, Art. 16.

99 AP, Art.8,and SCIHL, Rules Nos. 112 and 113.
100 GCIV, Art. 16, second paragraph.

101 AP, Art.33(4).
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burial, cremation, or return. According to the Danish rules, this act may formally be
carried out only by a doctor unless the condition of the body is incompatible with life,
e.g., because the head has been severed from the body or because the trauma after a
detonation or the like leaves no doubt that death has occurred.!® Moreover, a death
certificate must be issued to provide the basis for the information that is sent to the
home country of the deceased and then on to the next of kin.'” This death certificate
should be issued by medically qualified personnel. Medical examinations of dead
civilians or combatants of the enemy may be done to the extent required to establish
the cause of death or to clarify any suspicious circumstances surrounding the death.

As demonstrated by the review in Chapter 12, Denmark is subject to increased
responsibility for persons held in Danish custody. Part of this increased respon-
sibility has to do with protecting a person deprived of liberty, including the life of
that person. Both the rules on the treatment of prisoners of war'** and the rules on
the treatment of internees'® entail increased obligations for Denmark in the event
that a death occurs while the deceased is held in the custody of Denmark.

If a person deprived of liberty dies while held in Danish custody, and death is sus-
pected to have been caused by the acts or omissions of another person while the
person was held in Danish custody, or the cause of death is unknown, an official
enquiry of the death must be initiated.'® The enquiry shall include the examination
of witnesses, including other persons deprived of liberty. Such an enquiry must
include forensic examinations of the body and the necessary technical examinations
of the personal effects of the deceased.'”” If such examinations lead to a suspicion
against one or more persons, the Danish authorities must take all measures to ensure

prosecution.'*®

6.3
Identification and notification

7.11 The parties to a conflict must record available information about dead and missing per-
sons and communicate such information to the next of kin through channels established for
that purpose, including national information bureaus and graves registration authorities.'*

102 DHS OHS 963-1, Section 2.5.3.1, which agrees with GC |, Art. 17 and GC Il, Art. 20.
103 GCI, Art. 17, GC I, Art. 20, GC IlI, Art. 120, and GC IV, Art. 129.

104 GCIII, Art. 120 and 121.

105 GCIV, Art. 129-131.

106 GCIII, Art. 121, and GC IV, Art. 131.

107 GCIII, Art. 121, and GC IV, Art. 131.

108 GCIII, Art. 121. See Section 2(ii) of the Danish Military Penal Code.

109 GClI, Art.16,and GC I, Art. 19.
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+NIAC'™™®

The information to be recorded and communicated to the national information
bureau is:

1) Full name of the deceased

2) Service number

3) Date of birth

4) Home country

5) Information about time and place

6) Cause of death

7) Any other particulars shown on the identity disc of the deceased

Annex IV to GCIII contains a standard form for notification of the death of prison-
ers of war. In NIACs outside the territory of Denmark, information of this character
may sometimes be communicated through the authorities of the territorial State,
which will be able to communicate relevant information within the framework of
national rules.

As regards the identification of persons, the necessary information will often be

shown on the identity disc and card of the deceased and appear in other personal

documents or insignia found on the body. One half of the identity disc is to be

removed and sent to the national information bureau together with the particulars

set forth above. If the identity disc is not a double identity disc, it must be removed

in its entirety and sent to the national information bureau.""! Typically, such identi-
fication markers mentioned in the Conventions are not found on MOAGs. In this

case, identification must be established in another way — for instance, on the basis

of other personal documents.

International law does not require it, but it is recommended that photo documenta-
tion be used in order subsequently to help clarify any doubt about identity or cause

of death, etc. Pictures of the dead should be taken under controlled conditions and

always in compliance with the provisions on photo documentation set forth by the

Danish Defence. Publication of video recordings or photo documentation of the

dead may — depending on the circumstances — be regarded as a violation of Article

15 of the First Geneva Convention, which prohibits, for instance, “ill-treatment” of
the dead.

110 AP I, Art. 8, and SCIHL, Rule No. 116.
111 GClI, Art. 16, and GC II, Art. 19 and Art. 20.
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6.4
The personal effects and military equipment of the deceased

7.12 The personal effects and military equipment of a deceased person must be collected.'?
Military equipment, including military documents, weapons, uniform, etc., becomes State
property when collected as war booty."” No Danish military personnel are entitled to appro-
priate the deceased person'’s personal effects or items of military equipment.’* +NIAC™™

The personal effects of the deceased, including letters, wills and other documents of
importance to the next of kin, money, or other articles of an intrinsic or sentimental
value, must be collected and sent to the national information bureau together with
one half of the double identity disc and a list of the contents of the parcel. Reference
is made to Section 2.7 of Chapter 10 for the prohibition on pillage.

6.5
Burial

7.13 The dead must be buried or cremated, individually as far as circumstances permit. If pos-
sible, burial must be conducted according to the rites of the religion to which the deceased
belonged.'' +NIAC "7

In certain cases, the circumstances do not permit an individual burial in accordance
with the deceased’s preferred rites, etc. This may be the case, for instance, when, after
engagement, a small group of infantry is unable to evacuate the dead from the area.
An emergency burial may then be required.'*® Even in these cases, the graves must
be able to be relocated and, therefore, should be marked, so that the deceased can
later be exhumed for the purpose of proper burial. Such exhumation, which may
only take place for the purpose of a proper individual burial, is not to be regarded
as an exhumation as defined by international law (see below).

Cremation may only take place if it is in accordance with the religion of the deceased
or for imperative reasons of hygiene. However, if the deceased’s own wish was to be
cremated, this wish must be taken into account to the greatest possible extent. Such

112 GCI, Art. 16,and GC II, Art. 19.

113 But see GCIII, Art. 18.

114 114 Danish Military Penal Code, Section 38 on looting of the property of the dead.
115 AP I, Art. 4(2)(g) and Art. 8, and SCIHL, Rules Nos. 52, 113 and 114. Addendum 7.3
116 GCl, Art. 17, GCII, Art. 20, and GC IV, Art. 130.

117 AP, Art. 8, and SCIHL, Rule No. 115. Addendum 7.4

118 See, for instance, NATO STANAG 2070 ATP-92.
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a wish may be expressed in written statements found on the body. Upon cremation,
the ashes of the deceased must be safeguarded by the graves registration authority
until it is agreed with the home country of the deceased how to handle the ashes. In

case of cremation, the reason for cremation must be stated in the death certificate.!”®

The rules in this area aim predominantly at ensuring proper treatment of the
deceased and that the next of kin can obtain certainty about the fate of relatives.
Therefore, the rules do not prevent the return of bodies, so that the deceased may
be laid to rest by the deceased’s own kin.'?* In the event a body is returned in this way,
it should be documented. The body may be returned to the enemy in the conflict or
the family of the deceased. If the deceased is a civilian, the body may be returned to
family or relevant civilian authorities. The above identification requirements apply
whether or not the deceased is buried, cremated, or returned.

6.6
Graves and exhumation

7.14 Where possible, graves must be grouped according to the nationality of the deceased
and properly maintained and marked, so that they can always be found.™'

For NIAGC:s, this is governed exclusively by AP II, Art. 8, with a more general word-
ing. The consideration here seems to be that, during NIACs, the territorial state will
typically have laws that fulfil such fundamental requirements for burial and respect
for the dead, etc.

Not later than at the outbreak of hostilities, a national graves registration authority
must be appointed or established with responsibility for registration of graves and
safeguarding of the remains of the deceased when the deceased has been cremated.

Moreover, as soon as circumstances permit, the parties to a conflict are encouraged
to conclude an agreement with the adverse party on access to the graves by relatives
of the deceased, maintenance of graves, and the return of the remains, etc., of the

deceased to his or her home country.'*

119 GCl, Art. 17,and GCII, Art. 120(5).
120 GClI, Art. 15-17,and GC I, Art. 18-21.
121 GCl, Art. 17(1), and AP |, Art. 34(1).
122 AP, Art. 34(2).
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In the absence of such agreements, the State on whose territory the graves are situ-
ated may offer to facilitate the return of the mortal remains of the deceased to the
deceased’s home country. If the home country, within a period of five years, does
not accept such an offer, the territorial State may, after due notice has been given to
the home country, deal with the grave sites in accordance with its own laws relating

to cemeteries and graves.'?

Exhumation may only take place in the instances outlined above on repatriation
or the treatment of graves in accordance with national legislation or if exhumation
is a matter of overriding public necessity for medical or investigative reasons. The
mortal remains must always be treated with respect, and notice must be given to the
home country of the intention to exhume the remains together with details of the
intended place of reinternment.'**

7. The work of humanitarian organisations with the sick,

wounded, shipwrecked, and dead

7.15 Even in invaded or occupied areas, States must permit the inhabitants or voluntary
relief societies spontaneously to collect and care for wounded and sick.'® +NIAC'?

Humanitarian organisations will be present in any armed conflict in the countries
of conflict. Some of these organisations, including voluntary aid societies, assist in
the collection, evacuation, and treatment of the sick and wounded or in reuniting
families that have been separated as a result of the conflict.

In conflicts sanctioned by the UN Security Council, resolutions, etc., may contain
text about the tasks relief societies may perform and the framework therefor. If this
is the case, the rules of IHL in the area are to be interpreted and construed in an
international law context.

The parties to a conflict may appeal to the civilian population or voluntary aid soci-
eties for assistance in collecting and treating the sick and wounded.'” If a party to a

123 AP, Art. 34(3).

124 AP, Art. 34(4).

125 GCI, Art. 18, see Art.9,and AP |, Art. 17.
126 APII, Art.18.

127 APII, Art.18.
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conflict avails itself of this option, such actors must be granted, subject to military
consent, the necessary framework to do their work.

In besieged or encircled areas, the controlling party to the conflict must endeavour
to conclude local agreements with the enemy and any voluntary aid societies, etc.,
to ensure that the sick and wounded, aged persons, children, and maternity cases
can receive the assistance required by their condition.'* Moreover, IHL sets out
rules on the passage of relief consignments to the civilian population, the reunion
of dispersed families, etc.'” These rules are dealt with in more detail in Chapter 6
on civilians and the civilian population.

8. Hospital zones

In time of peace or after the outbreak of the conflict, the parties to a conflict may
decide to establish hospital zones in order to improve the conditions for the treat-
ment of the sick and wounded. GC IV also paves the way for the protection to

include aged persons, persons with disabilities, children under 15, and expectant

mothers."** Hospital zones may be established in territories under the control of the

relevant party, including occupied territory. However, hospital zones have no legally
binding character and, therefore, do not enjoy any protection beyond the protection

provided to civilians and the sick, wounded, and shipwrecked who may be in such

a zone."! Recognition by the enemy will strengthen the protection. Therefore, the

parties to a conflict are encouraged to enter into an agreement on the mutual recog-
nition of such zones. GCI provides a draft agreement to the parties, and the ICRC is

encouraged to be available with assistance for the conclusion of such agreements.'*?

Reference is made to Section 6.2 of Chapter 6 for protected zones in IHL.

128 GCIV, Art. 17.

129 See, for instance, GC IV, Art. 23 and Art. 26, and AP |, Art. 70, 71, and 74.
130 GCIV, Art. 14.

131 SCIHL, Rule No. 35.

132 GCI, Art.23,and GC IV, Art. 14.
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Chapter summary

This summary lists the most significant rules in the area. For a more complete over-

view of the rules, reference is made to the chapter text. Apart from no. 18, the rules
listed must be assumed to apply to both IACs and NIACs.

The sick, wounded,
and shipwrecked

1. Collect and examine: All precautions must
be taken to collect and examine the sick, wound-
ed, and shipwrecked to protect them against pil-
lage and ill-treatment.

2. Respect and protect: Anyone who is sick,
wounded, or shipwrecked and refrains from car-
rying out any hostile act must be respected and
protected under all circumstances. They must be
treated humanely and receive to the fullest ex-
tent practicable and with the least possible delay
the medical care and attention required by their
condition.

Chapter 7 - Medical Services

3. Equal treatment: The treatment given must
be given without any adverse distinction found-
ed on sex, race, nationality, religion, political opin-
ion, or any other similar criteria. Only compelling
medical grounds may entitle a person to a prefer-
ential position as regards the order of treatment.

4. Medical treatment: Special requirements
apply to the medical treatment of sick, wounded,
and shipwrecked particularly when it comes to
persons held in Danish custody.

5. Identification of the sick, wounded, and
shipwrecked: In each individual case and as
soon as possible, the parties to a conflict must re-
cord all the circumstances that may help identify
the sick, wounded, shipwrecked, and dead of the
enemy who have fallen into their hands.
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Medical personnel

6. All medical personnel must be respected and
protected. The protection will cease only if the
personnel commit acts outside their medical du-
ties that are harmful to the enemy. The auxiliary
medic must be respected and protected to the
extent that the duties are in fact being performed.

7. Medical personnel are entitled to wear insignia
identifying themselves as such. Unless a proper-
ly authorised military commander has granted
medical personnel and chaplains permission not
to display the protective emblem in the form of
a white armlet with a red cross on the left upper
arm, they are under an obligation to wear such
armlet.

Medical units, medical transports,
and medical equipment

8. Medical units must be respected and protect-
ed at all times. A medical unit may not be made
the object of attack unless the unit is used for
activities falling outside its medical duties that
are harmful to the enemy. The protection will
not cease unless a warning has not resulted in
the cessation of the harmful activities. If possible,
such a warning must be accompanied by a rea-
sonable time limit.

9. Medical units may not be used in an attempt
to shield military objectives from attack. As far as
possible, medical units must be situated in such
a manner that lawful attacks against military ob-
jectives in the vicinity do not imperil their safety.

10. Medical vehicles must be respected and
protected in the same way as mobile medical
units, and the rules on cessation of protection
are the same if the medical vehicles are used for
non-medical purposes that are harmful to the
enemy.

11. Medical units and medical vehicles normal-
ly indicate their protected status by displaying a
flag with the Red Cross and/or a permanent em-
blem on buildings and vehicles, etc.

12. Medical equipment belonging to the mobile
medical units of the armed forces that falls into
the hands of the enemy must be reserved for the
care of the wounded and sick. Therefore, such

Chapter summary

equipment should be marked with the Red Cross.

13. The protective emblems may be used exclu-
sively for designating medical personnel, equip-
ment, units, and transports.

The dead

14. To the widest extent possible, the parties to
a conflict must search for the dead and prevent
their ill-treatment or pillage. The rules apply
regardless of the nationality of the dead and re-
gardless of whether they are civilians or members
of the armed forces of the parties.

15. The parties to a conflict must record availa-
ble information about dead and missing persons
and communicate such information to the next
of kin through channels established for that pur-
pose, including national information bureaus and
graves registration authorities.

16. The personal effects and military equipment
of a deceased person must be collected. Military
equipment, including military documents, weap-
ons, uniform, etc., becomes State property when
collected as war booty. No Danish military per-
sonnel are entitled to appropriate the deceased
person’s personal effects or military equipment.

17. The dead must be buried or cremated —
individually insofar as circumstances permit. If
possible, the burial must take place in accord-
ance with the rites of the religion to which the
deceased belonged.

18. Where possible, graves must be grouped
according to the nationality of the deceased and
properly maintained and marked so that they can
always be found.

The population and voluntary aid
societies

19. Even in invaded or occupied areas, States
must permit the inhabitants or voluntary aid soci-
eties on their own initiative to collect and care for
the wounded and sick.
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CHAPTER 8

Military objectives

Attacks on military objectives and limitation of collateral damage

1. Introduction

An attack is only lawful

when it is directed against a military objective and

when the foreseeable collateral damage is not excessive in relation to the
concrete and direct military advantage anticipated and when such damage
is minimised to the extent feasible.

The rules and obligations addressed in this chapter are at the core of IHL. The pur-
pose of these rules is to focus the conduct of hostilities on military objectives and to
limit the harmful effects of an armed conflict.

Generally speaking, the rules on military objectives provide a modern and balanced
foundation in international law for the execution of military attacks. These rules
apply whether the conflict is being fought with conventional weapons or modern
technology and regardless of whether it is an IAC or NIAC. Therefore, in-depth
knowledge of these rules is essential for accomplishing a mission in a modern mil-
itary organisation.
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As far as IACs are concerned, the present rules on military objectives are set forth
to a wide extent in AP I dating back to 1977. These rules have been developed over
time, and supplemented by customary international law.' The precise phrasing of the
obligations set forth in this chapter have been specified in relation to the phrasing
found in the original versions and Danish translation of AP I.

To a broad extent, AP I's rules on military objectives and the conduct of hostilities
are a manifestation of customary international law in both IACs and NIACs. In this
chapter, the rules have been described in such a way to ensure that all the rules can
and must be applied by Danish armed forces in both types of conflict.

11
Chapter contents

Section 1 briefly presents the scope of the chapter, including the background for the
obligations outlined in the chapter and their area of application.

Sections 2 to 4 describe the rules specifying how military forces may lawfully plan
and decide on attacks. These sections are inextricably interlinked: an attack is only
lawful when it is directed against military objectives (Section 2), when proportional-
ity has been assessed and collateral damage has been avoided or minimised (Section
3), and when sufficient measures have been taken to verify the information and the
degree of conviction is satisfactory (Section 4).

Section 5 addresses the obligation to suspend an attack if it becomes apparent that
it is unlawful. This obligation is relevant for the time after planning has been com-
pleted and a decision to launch an attack has been made.

1 Forinstance, SCIHL.
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LAWFUL ATTACKS ON OBJECTS
PLANNING STAGE

Step 1 WHAT ARE THE CONTEMPLATED OBJECTS OF ATTACK? sec. 2.1.1

Define and delimit objects.

—
00000,

\ 4

Step 2 IS THE OBJECT A MILITARY OBJECTIVE? sec. 2.3.1, sec. 2.3.2
First criterion: Second criterion:
The object makes an effective contribution The total or partial destruction, capture
to the adversary’s military action by its or neutralisation of the object offers
nature, use, purpose or location. a definitive military advantage.

\ 4

Step 3 WHAT COLLATERAL DAMAGE CAN BE FORESEEN? sec. 3.1, sec. 3.2

Identify protected persons and objects
in the target area and calculate the

AN

collateral damage. A
=0
— N\
m 00000,

\ 4

Step 4 IS THE FORESEEN COLLATERAL DAMAGE LAWFUL? sec. 3.3, sec. 3.4
First criterion: Second criterion:
Foreseeable collateral damage may under All feasible precautions must be taken to
no circumstances be clearly dispropor- avoid or minimise foreseeable collateral §>
tionate to the concrete and direct military damage as far as practically possible.
advantage anticipated to be gained.
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TIME AFTER THE DECISION HAS BEEN MADE

THE ATTACK CAN BE LAUNCHED, BUT: sec. 5

The attack must be suspended if it becomes apperent:

° that the objective is not a military one,

° that the objective is subject to extended protection or,

° that the attack must be expected to cause collateral damage which
is excessive in relation to the concrete and direct military advantage anticipated.

* FIGURE 8.1 -

Outlines the relevance of international law at various stages of the planning and decision-making processes
for attacks, and for the time after orders for the attack have been issued.

Except for stages 1 and 2, which solely examine the criteria for identifying objects as military objectives, the
model may be used to illustrate the impact of international law on the processes in connection with mili-
tary attacks against all types of military objectives. The special criteria that apply when individuals become
military objectives are dealt with separately in Chapters 5,7,and 12.

The requirements in international law for verification and for the degree of conviction relating to the status
of individuals and objects must be satisfied at all stages. For more information, see Section 4 below.

On the right-hand side of the figure, reference is made to chapter sections in which the individual elements
are addressed in greater detail.

1.2
Scope in relation to other chapters

The obligations addressed in this chapter arise in particular from the principles in
international humanitarian law of distinction, military necessity, and proportion-
ality. There is also a close correlation with obligations described elsewhere in the
Manual. This applies primarily to Chapter 4, which describes general principles
and standards, Chapter 6 on the protection of civilians, etc., which includes a more
detailed presentation of precautions against the effects of attacks, etc., as well as
Chapter 10 on unlawful methods of warfare, including the prohibition against indis-
criminate attacks, etc. The chapter also touches on passages in Chapter 15 describing
the potential responsibility of personnel for violation of the rules, see Section 1.4.2
immediately below.
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1.3
The relevance of human rights to this chapter

IHL deals with the regulatory framework for attacks on military objectives and the
lawfulness of collateral damage relatively exhaustively. Although HRL includes spe-
cific rights that may be relevant when military objectives are designated and attacked
(including the right to life and the right to privacy), the special regulation of the area
under IHL will be applicable as a general rule. For more information about human
rights in armed conflict, see Section 4.4. of Chapter 3.

Thus, in cases in which both sets of rules provide relevant regulation, HRL will often
incorporate rules that, in terms of content, are compatible with IHL. Therefore, the
specific obligations in this chapter are based exclusively on IHL.

1.4
Application of the rules

1.4.1 Where are the obligations in this chapter applicable?

8.1. Obligations addressed in this chapter apply to any operation which, regardless of wheth-
eritis carried out from land, from the sea, or from the air,
is directed against objectives on land or
affects protected persons or protected objects on land?
+NIAC®

Danish armed forces are required to meet the obligations described in this chapter
during both IACs and NIACs.*

Example 8.1 of operations that are not directed against objectives on land but which
may affect civilians on land:

Shooting down an enemy aircraft over urban areas or attacks on warships in civilian ports
where harm may also be caused to civilians or nearby structures on land.

The rules applicable to attacks on objectives in the air or at sea where the operation
does not affect protected persons or protected objects on land are dealt with in

2 AP, Art. 49(3). Addendum 8.1

3 For information about the application of the obligations in NIAC, see the introductory text above as well as references in the
footnotes to the consecutive NIAC numbers below.

4 For information about the application of the obligations in NIAC, see the introductory text above as well as references in the
footnotes to the consecutive NIAC numbers below.
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Chapter 13 on air operations and in Chapter 14 on naval operations.

Computer Network Operations (CNO?*) are also covered by this chapter. Where con-
sidered particularly relevant, text and examples have been inserted, and references
from the Tallinn Manual on the International Law Applicable to Cyber Warfare
(CWM) have been provided.

As mentioned in Section 3.10 of Chapter 3, CNO* refers to a type of military, armed

operation conducted in a very special environment, i.e., in cyberspace. Although

CNO*should not be assessed in a vacuum in relation to any concurrent or imme-
diately subsequent conventional military operations, Danish armed forces working

with cyber capacities must pay special attention to the impact of IHL on the appli-
cation of such capacities. This applies, in particular, to cases in which the operations

constitute attacks under THL, see Section 2 below, but also in which, for instance,
the results of Computer Network Exploitation operations (CNE*) may be capable

of contributing to the procedures of Danish armed forces for identifying and des-
ignating objectives.

1.4.2 To whom are the obligations in this chapter of relevance?

The obligation dealt with in Section 2 applies to any person who plans, makes
decisions about, or conducts an attack.

The obligations dealt with in Sections 3 and 4 address primarily the planning of
and the decision to conduct an attack. In a Danish context, these obligations apply to

any person who formally or actually participates in the planning and decision-mak-
ing process, including the contribution of advisory services, regardless of rank and

position.” In practice, such persons include the force commander, the military deci-
sion-maker, operations and intelligence officers and advisers, including the military
legal adviser (LEGAD).

Examples of personnel covered by the obligations set forth in Sections 3-4:

Example 8.2a: The planning of military operations typically involves personnel in staff func-
tions including, in particular, the force commander and the chief of staff, operations and in-
telligence officers, ‘red card holders; senior national representatives (SNRs), LEGADs, and the
personnel involved in the gathering of information. The force commander and/or the chief of
staff, for instance, can ensure that elements such as proportionality are present in the issuing
of directives when the task is presented to the staff. Moreover, the force commander and/
or the chief of staff hold(s) the overall responsibility, including command responsibility, for
allocating resources correctly and, to some extent, ensuring that subordinate personnel have

5 AP, Art. 57(2)(a).
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complied with their obligations under international law (see Section 4.5.3 of Chapter 15 for
command responsibility).

Example 8.2b: In attacks in which there is no time for actual planning, the personnel with
these obligations may be the duty officer at the tactical operations centre (TOC)* and the per-
sonnel involved in information gathering and the preparation of the intelligence framework.

Example 8.2c: In connection with a request for close air support (CAS)* and in clear situ-
ations of self-defence, lower-ranking personnel will be involved to a greater extent than is
normally the case. Therefore, these obligations are also of importance to the infantry group
and even the individual soldier when he or she decides to act in self-defence.

The nature of individual responsibility may vary in detail; obviously, the individual
person cannot be held responsible for the entire verification process, the assessment
of the intelligence basis, etc., but only for the tasks he or she has been assigned to
perform. This applies regardless of whether the person in question is a member of
staff under Danish or foreign command.

The obligation of Section 5 concerns the execution of attacks and primarily per-
sonnel conducting an attack. The section also describes other derivative obligations
that address the same group of persons addressed in Sections 3-4 and any individual
who, through his or her own observations, information, or intelligence, learns about
matters that manifestly call into question the lawfulness of an attack.

Example 8.3 of personnel covered by the obligations set forth in Section 5:

Such personnel are typically commanders of units, personnel participating in the attack, the
operator of a weapons system, or a UAV* with reconnaissance equipment, pilots, gunners, or
CIMIC* personnel who might receive new information etc.

1.4.3 Special considerations with respect to coalition operations

Danish units are frequently ordered to conduct attacks planned in whole or in part
by foreign forces. In such situations, foreign staff will have made the assessments
in terms of international law and intelligence that are essential to the lawfulness of
the attack.

Commanders of such units must consider whether the assessments made by the
foreign staff meet Denmark’s obligations under international law as set out in this
Manual or whether an independent Danish assessment should be made as regards
all or part of the basis for the decision.
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Examples of levels at which such assessments are to be made:

Example 8.4a: Considerations at the strategic level prior to deployment (e.g., considerations

of the troop-contributing nations’individual obligations, etc. under international law; consid-
erations of whether Danish armed forces should be equipped with caveats or be given special

mandates or advisory services such as LEGADs, etc.?).

Example 8.4b: The considerations may also address the Danish unit deployed: Danish units
must consider whether the tasks assigned to them are in compliance with Denmark’s obli-
gations under international law. Depending on the specific mission, the lawfulness of the
assigned tasks generally need not be questioned in some situations. In such situations, the
task can be completed without any separate Danish assessment. In other situations, it may be
necessary to make a separate Danish assessment of the legal or operational basis of the task.
The necessity depends on the national mandate, prior knowledge of differences with respect
to collaborative partners, specific experience gained during the mission, etc.

Crucial is whether Danish commanders know or should have known that, from a
Danish perspective, tasks assigned to them by foreign units have an incorrect or
even unlawful basis. If this is the case, a Danish assessment should be made of the
basis for the decision.

The willingness or lack of willingness of partners to hand over information required
for a Danish assessment does not change this. Depending on the circumstances,
insight into the type of information underlying the collaborative partners’ assess-
ments will suffice.

The same applies to intelligence received by a Danish unit from foreign collabora-
tive partners for the purpose of planning an attack. Danish personnel must assess
whether such intelligence can be put to direct use in the units planning or whether
it should be further verified.

2. Attacks on military objectives

8.2. Attacks must be limited strictly to military objectives.® + NIAC?

The use of the term strictly underlines the indispensability of the rule and is inex-
tricably linked to the principle of distinction. International law does not stipulate

6 AP, Art. 52(2), SCIHL, Rules Nos. 1 and 2. See also ICC Statute, Art. 8(2)(a)(i), (iii) and (iv), Art. 8 (2)(b)(i), (ii), (iii), (v), (ix), (xi), and
(xxiv).
7 SCIHL, Rules Nos. 1 and 7. See also ICC Statute, Art. 8(2)(c)(i) and Art. 8(2)(e)(i), (ii), (iii), (iv), (ix), and (xii).
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any obligation to use the least intrusive or least injurious means against a military
objective. In the event that the other requirements under international law have been
fulfilled for the lawful attack against a military objective (including the requirement
for the lawfulness of collateral damage), it is permitted not only to neutralise but also
to destroy military objectives.

If parts of a military objective are also of material civilian importance, Danish armed
forces should additionally limit the harmful effects to that part of the objective
that is of military interest when this is safe for their own forces.® This may be the case,
for instance, whenever the choice of weapons permits.

Any military objective may be attacked in the territories of the parties to a conflict
regardless of whether fighting is already taking place in the area. In NIACs, includ-
ing transnational NIACs, military objectives may only be attacked in the territory
of the State to the conflict. Section 2.3.5 provides additional information about the
geographical extent of conflicts.

2.1
What is an “attack”?

AP I defines attacks as “acts of violence against the adversary, whether in offence or
in defence”’

As a term IHL, “attack” has a different meaning than the one normally associated
with it in military doctrines. IHL, the term is understood as an act that causes
injury or damage. Thus, the consequences of an act characterise it as an attack.

As far as individuals are concerned, the term injury covers personal injury, illness,
or death.

As far as damage to objects is concerned, the term covers any physical damage.
However, the term does not cover temporary inoperability* and other neutralisation
which does not involve physical damage (e.g., a digital “freeze” of a communication
control system). The concept of object under IHL is described immediately below
in Section 2.1.1.

8 Addendum 8.2
9 AP, Art. 49(1).
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International law does not describe clearly how to distinguish between attacks and
other destruction such as damage to fields, which is limited but necessary for mili-
tary purposes. Section 2.9 of Chapter 10 describes such other destruction.

Example 8.5 of typical acts of attack:
Direct or indirect fire aimed at enemy battle positions.

However, it is not essential whether the act in itself involves the use of violence or
whether it is at all conventionally kinetic.

This means, for instance, that network-based operations must be regarded as attacks
under ITHL if the consequence is that they cause physical damage.”® This applies
regardless of whether they are characterised in doctrine as a CNA* or CNO*in a
broader sense.

Example 8.6 of attacks through non-kinetic action:

A CNO* unit hacks into the adversary’s C4IS* system servers with a view to switching off the
thermostatically controlled ventilation. The act constitutes an attack because it is injurious
since the servers are physically damaged due to overheating.

Moreover, it does not matter whether the injurious act is performed as part of an
offensive or defensive operation or a shaping operation.

In general, the act must be directed against the adversary, but an injurious act consti-
tutes an attack regardless of whether the actual injury/damage - lawfully or unlaw-
tully - is inflicted on military objectives, protected persons, or objects.

Examples of attacks in which the injury/damage is not inflicted on the actual
objective:

Example 8.7: Such injury or damage will typically be injury or damage inflicted on civilian
persons or objects. Hacking into the software of a dam, which changes the programming so
that potentially destructive waters could be released, or into the software of a waterworks
so that drinking water and wastewater would be mixed are examples of attacks in which the
injury/damage is not inflicted on the military objective.

2.1.1 What is an “object” under international humanitarian law?

Whereas the term “individual” or “person” scarcely requires any additional explana-
tion, the meaning of the term “object” in IHL needs to be described.

10 CWM, Rule No. 30.
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Under IHL, objects may consist of smaller components, larger terrain objects, areas
(which may be point targets* or area targets*), animals (alive or dead), and corpses.
Generally speaking, however, (digital) data do not in general constitute an object."!

The assessment of when one or more objects exist will frequently have to be based
on an estimation, e.g., as to whether an area of land or a building structure naturally
divides into multiple objects.

Example 8.8 of large, indivisible areas of land:

To qualify as individual objects, areas of land must be continuous and their sizes should pref-
erably be limited to the exact area that would constitute a contribution to the adversary’s
military action. That is, only areas that do not naturally divide into separate areas can be re-
garded as one total object. A small woodland area or a mountain pass are examples of areas
that can typically be regarded as indivisible objects that, depending on the circumstances,
may constitute a military objective in their entirety.

The same applies to building structures. Often, a small building can easily be
regarded as a single object, but this is far from always the case with building com-
plexes or physically connected structures. For building complexes or building lots
to be regarded as single objects, it must not be possible in practice to treat them as
multiple separate objects.

Elements that may play a part in this assessment include, for example, the structural
connection between the individual parts of the object/objects, the size of the whole
object, and the operational capability for treating the object as separate objects.

Examples 8.9a of indivisible building structures:

Bridges consist of multiple components. A suspension bridge, for instance, consists of pylons,
cables, decks, etc. Often, modern bridge structures also have other fixed components such as
communication cables. All these components must be regarded as one object.

Example 8.9b: In case of multi-storey buildings, the floors can only be seen as an integrated
whole. This applies regardless of whether the individual floors serve different purposes.

Example 8.10 of a divisible building complex:

Generally, building complexes must be regarded as separate buildings even though they may
be physically connected or merely nearby buildings. Ultimately, it depends on a specific as-
sessment of the potential division of the total structure, including the size of the individual
buildings, etc.

11 CWM, Rule No. 38.
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SUSPENSION BRIDGE. The Sloboda Bridge, Serbia, was bombed by NATO in 1999. The reconstruction of
the bridge began in 2002, and it was reopened in 2005. Photo: ES Consult A/S

MULTI-STOREY BUILDING. The former Shell House in Copenhagen was seized by the German occupation
forces and used as Gestapo headquarters. Towards the end of the war, the Gestapo detained people from
the resistance movement, etc,, in the top floor in an attempt to shield the headquarters from air attack. The
building was bombed by Allied forces in 1945. Photo: The Royal Library, Picture Collection.
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BUILDING COMPLEX. The photo shows a building complex consisting of three wings and an extension
of the left wing. The photo was taken after the strike. As a starting point, the individual wings and the
extension constitute separate objects whose status as protected or military objectives is independently
determined. Photo: Danish Defence.

Even though modern types of weapons allow a more accurate and limited effect on
the objective, which alone can limit the physical effect, this does not in itself define
the assessment of the physical extent of objects. Ultimately, it will be an overall
estimation.

Most often, it is not possible to consider small objects separately. Therefore, small
objects contained within a large object are normally regarded as part of the object.

Examples of when small objects form part of one large object:

Example 8.11a: A transport vehicle for which the vehicle and its cargo are regarded as one
single object. In this case, the vehicle and its cargo must be assessed together in accordance
with the criteria applicable to military objectives.

Example 8.11b: Similarly, a building and the items inside the building, including fixtures,
large items, and small movable objects, are generally regarded as one single object.

In other cases, typically large items inside or on an object will have to be assessed as
separate objects. This applies, for instance, to vehicles on a bridge.

If any individuals are found inside an object, e.g., a building or a vehicle, they will
always have to be assessed separately. Whether or not the individuals constitute
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military objectives or are protected persons can be determined only on the basis of
this separate assessment.

Once an assessment has been made to establish which separate objects are found
in or around the target area, the status of each object as a military objective or a
protected object must also be assessed separately. The lawfulness of an attack will,
then, depend on a number of other factors — not least, an assessment of the extent
of lawful collateral damage.

2.2
Individuals as well as objects
may constitute military objectives

A “military objective” is a lawful target of attack under IHL. Terms such as “objec-
tives”, “targets” or “targeting” have a broader military meaning and, therefore, must
not be confused with the terms used in IHL.

Lawful targets of attack may consist of individuals or objects. As regards individu-
als, the general principle is that only combatants may constitute military objectives.

However, combatants are protected against attack when they are recognised as hors
de combat* or attempt to contact the adversary as parlementaires. Reference is made
to Chapters 5,7, and 12.

In exceptional cases, civilian persons may become military objectives when they
take a direct part in hostilities. The relevant criteria are outlined in Section 2.2 of
Chapter 5.

Similarly, depending on the circumstances, other protected persons - including
medical personnel and combatants who are hors de combat* — may also become
military objectives when they act contrary to their protected status. The criteria are
described in more detail in Chapters 5, 7, and 12.

This gives rise to special considerations as to whether heads of state and political
leaders constitute military objectives. What matters is not what they are in name
but what they do in fact. Heads of state in uniform who may well have a rank but do
not, in reality, exercise any military command or otherwise participate in military
planning or the execution of military operations are not combatants and do not
constitute military objectives. The members of the Royal Danish House, who only
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wear their uniforms in connection with ceremonies, are one such example.

Sometimes, civilian politicians, including ministers, participate in the military plan-
ning process and/or decision-making process. Because these persons are considered

civilians under international humanitarian law, the issue of their potential loss of
protection must be determined according to the same rules as those applicable to

other civilians. The starting point, therefore, is that they are protected. This pro-
tection can be lost if and as long as the politician in question takes a direct part in

hostilities. For more information, see Chapter 5.2.

2.3
When do objects constitute military objectives?

This section outlines the criteria for determining whether an object constitutes a
military objective. A determination is not made as to whether an attack is lawful. Its
legality also depends on other factors — particularly, the lawfulness of the collateral
damage.

What determines whether an object constitutes a military objective is whether
there is some reasonable connection between the destruction of property and
the defeat of the enemy forces.'> IHL sets out two overall criteria for when this is
the case, i.e.,’®

1) when objects (by their nature, location, purpose, or use) make an effective
contribution to the military action of the adversary (first criterion); and

2) when the total or partial destruction, capture, or neutralization of objects
in the circumstances ruling at the time offers a definite military advantage
(second criterion).

The general principle in international law is that any object is protected as a civilian
object and subject to general protection under international law against attack.
However, when both of the above criteria are fulfilled, the object loses its protection
and, subsequently, constitutes a military objective. This is also illustrated by stage 2
in figure 8.1 at the beginning of this chapter.

In the event that just one of the criteria is not fulfilled, the object retains its protection.

12 Nuremberg Tribunal, The United States of America v. Wilhelm List 1948, p. 66.
13 AP, Art. 52(2), and SCIHL, Rule No. 8.
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Furthermore, international law lays down special rules for objects subject to

enhanced protection. Typically, this means that such objects only constitute mil-
itary objectives when they make an effective contribution to the adversary’s action

by their use. If, on this basis, an assessment is made that the object constitutes a

military objective, international law also stipulates that a warning must be given to

the adversary, i.e., a : real possibility of restoring the use of the object to its original

protected purpose after which the object will again enjoy protected status. Hence,
the warning must indicate that the military use of the object must cease.

This type of warning must not be confused with the rules on warnings given to
civilian persons as part of precautionary measures aimed at minimising collateral
damage. More information about such warnings is provided in Section 3.4.1.

Example 8.12: Such special requirements may be made in relation to:
Medical installations, etc. (see Section 4 of Chapter 7)
Civilian objects that have enhanced protection (places of worship, cultural values)
Civil defence objects, objects containing dangerous forces (see Section 5 of Chapter 6)
Prisoner of war camps, internment camps, etc.
Protected areas, zones, etc. (see Section 6 of Chapter 6)

The examples used below do not express a total assessment of whether an object
constitutes a military objective. The examples merely serve to illustrate the indi-
vidual criterion or sub-criterion being considered.

2.3.1 First criterion: Effective contribution
to the adversary’s military action

The first criterion is the requirement that an object must make an effective contri-
bution to the military action of the adversary.
An object can make an effective contribution in four ways. This may be by its:

nature (see below)
use (see below)
purpose (see below)
location (see below)

The list is exhaustive, and each item is clarified in detail below. Typically, objects
become military objectives by their nature or use.

The phrase “military action” should be construed broadly. It includes the adver-
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sary’s military activities and operations as well as military capabilities and capacity
in a broader sense.

The fact that the contribution to the adversary’s military action must be effective

means that the contribution must be actual. The easiest way to assess this is to estab-
lish whether it is possible to explain the elements of the contribution. There is no

requirement that the contribution must be significant, i.e., noticeably effective or
material to the adversary. However, it is clear that the contribution cannot be unim-
portant since, then, it would scarcely constitute a contribution at all.

Not even objects of a military nature may automatically be deemed to constitute an
effective contribution to the adversary’s military action.

Example 8.13 of an object of a military nature which does not make an actual
contribution:

The Russian AK-47 is weapon manufactured for military forces. In some countries, however,
especially in rural districts, the weapon is popular among the civilian population. In such
cases, the weapons do not make an effective contribution to the adversary’s military action.

Moreover, the contribution is only effective if it is not merely hypothetical or specu-
lative. In relation to the future importance of an object, for instance, it may become

more difficult to decide whether the contribution is “effective”. (This is particularly
relevant to the aspects of purpose and location, see subsections below.)

The contribution may have a direct or indirect character: direct if the object itself
has a military function or application or otherwise contributes to the adversary’s
tactical options, indirect if the contribution consists of a restriction on the room for
manoeuvre available to one’s own forces, thereby favouring the adversary. This could
apply to an object that provides cover or the like (location).

This chapter provides specific examples of what makes an effective contribution
by considering below the individual sub-criteria of “nature”, “use”, “purpose’, and
“location” (examples 8.14-8.22).

Nature

Objects which, by their nature, make an effective contribution to the adversary’s
military action are objects, so to speak, of military origin or quality.

Military weapons, weapons systems, ammunition, military vehicles, barracks,
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depots and installations, military digital infrastructures®, etc., will undoubtedly be
of a military nature. Often, it will be possible to recognise such objects visually (e.g.,
a camouflage-painted lorry or military weapon — as opposed to hunting weapons,
for example). Recognisable exterior physical characteristics are not in themselves
decisive, and recognisability is not always a given — particularly, in NIACs.

Examples of an object which, by its nature, makes an effective contribution:

Example 8.14a: An enemy reconnaissance unit has left its vehicles (camouflage-painted
opened 4WD vehicles) in a thicket to continue its reconnaissance on foot. By its nature, the
vehicle, which is an ordinary military vehicle, meets the first criterion.

Example 8.14b: Two insurgents have hidden a small number of mortars and rocket equip-
ment in a cave. By their nature, these weapons, which are not natural civilian objects, make
an effective contribution to the military action of the insurgents when in their possession
(regardless of whether the weapons are in storage).

When it comes to its nature, the contribution does not have to be of practical signif-
icance to the adversary here and now to meet the criterion.

Example 8.15 of an object which, by its nature, makes a future effective contribution:
Three enemy tanks are parked in a military car park while waiting to be repaired. The tanks
are not directly functional but will be after they have been repaired. This being the case, the
three tanks make a contribution by their nature although the contribution cannot take place
until the repair has been completed.

Objects that cannot be said to be of military origin but which, nevertheless, are
included in the adversary’s permanent stocks and daily operation will typically have
to be assessed on the basis of their use. This applies to computers and other non-mil-
itary equipment, for instance.

Use
The parties to a conflict often use objects that are inherently civilian. Under the
circumstances, such objects may constitute military objectives by virtue of the adver-
sary’s military use of them.

Useis to be understood in a broad sense and does not depend on whether the object
belongs to the user. Use includes the following, among other things:

specific operation or use of an object for military purposes, e.g., a vehicle,
weapon, or mobile phone;

transit, e.g., driving on a road or bridge;

positioning, e.g., observation from a transformer station, establishment of a
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battle position from a department store or behind a wall, a stop in a waiting
area, meeting area, or at a factory site, etc.; or

connection to and/or electronic use of server-based application, etc., including
computer networks, communication infrastructure, etc. — for instance, in
connection with storage or exchange of data or electronic impulses.'*

Examples of an object, by its use, making an effective contribution to the adversary’s
military action:

Example 8.16a: In connection with the rotation of forces, a civilian bus is used to transport
soldiers from a base in a mission area to a nearby airport. By its use for personnel transport,
the bus makes a contribution to the military action of the party to a conflict.

Example 8.16b: Civilian contractors are using excavating machines to grade an area where
a new explosion-resistant main gate for a military base is to be established. By their use, the
excavating machines make a contribution to the military action of the party to a conflict. The
civilian workers are as a starting point protected as civilians.

Itis conceivable that an object may be put to civilian and military use simultaneously
(so-called dual use). In such cases, the object in its entirety may become a lawful
military objective even if the object’s primary use is civilian. In dealing with cases of
dual use, it is helpful to keep the fundamental criteria for qualification as a military
objective in mind, namely, that the object is indivisible (see Section 2.2.1) and that
the object makes an effective contribution to the adversary’s military action (see
Section 2.3.1), the total or partial destruction, capture, or neutralisation of which
offers a direct military advantage for the attacker (see Section 2.3.2).

As a point of departure, dual use scenarios encompass no obligation to include the
object’s civilian application in the proportionality assessment since the object in its
entirety becomes a military objective. Danish armed forces, however, as per Chapter
6, Section 3.4, must consider the possibility of separating or protecting the civilian
component of a military objective as well as they can from the effects of attacks — this
is especially true in situations in which the civilian component is considerable or has
considerable civilian significance.

Generally, civilians employed in a dual use enterprise are to be considered as pro-
tected civilians but may lose their protection under certain circumstances if they
take direct part in hostilities. For more information on this topic, reference is made
to Chapter 5, Section 2.2 as well as example 5.13.

14 CWM, Rule No. 38.
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Damage to civilians and civilian objects in the vicinity of the objective must always
be included in the proportionality assessment, and precautionary measures must
be taken in attack.

Examples of dual use objects:
Example 8.17a: Bunkers used by military forces that are also used by civilians as a refuge.

Example 8.17b: Communications infrastructure, such as radio stations and IT communica-
tions servers used to inform the civilian population of the ongoing conflict and its dangers,
that is also used by armed forces.

Example 8.17c: Infrastructure, such as bridges and roads, that is used by both civilian and
military vehicles.

Example 8.17d: Electricity networks that serve both military radar systems and communica-
tions networks but also deliver electricity to the hospitals and water supply and wastewater
systems.

The objects concerned, therefore, are objects that are used by civilians but may also
be considered indispensable to the adversary’s military activities.

Even though the category relates to the current use of an object, such use does not
necessarily have to be continuous. Use is considered permanent if it is recurring
to an adequate degree. It is not possible in advance to specify the exact criteria for
when this is the case. For instance, how regular and frequent the use is may be
taken into consideration.

In some cases, for example, frequency must mean daily. In other cases with a high
degree of regularity, a lower frequency may suffice, on balance, for the use to be
considered permanent.

Examples of cases in which an object, by its permanent use, makes an effective con-
tribution to the adversary’s military action:

Example 8.18a: A classic example of dual use, which also illustrates permanent use, is com-
munication masts that are used for both civilian and military communication. This type of
mast constitutes a dual-use object. The military communication need not necessarily be
constant and continuous. If the mast is used on a daily basis as a permanent element in the
forms/habits of communication by the force, however, it could be deemed as a permanent
(dual-use) object. The same applies when rebel forces make use of communication masts.

Example 8.18b: Another example of permanent use is the use of a civilian car by two enemy
soldiers to cover a good deal of ground over a period of two days. They spend the nightin an
abandoned hut, while the car is parked on the road. When, according to plan, the car is used

again the next morning, its use must be regarded as permanent — also through the night.

Example 8.18c: An example relating to CNO* is the adversary'’s periodic use of social net-
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works for military purposes, e.g., for recruitment/organisation of the adversary’s armed forces
or the exchange of encrypted intelligence. The example necessitates two additional detailed
comments: First of all, such use does not imply that the entire social network, such as Twitter
or Facebook, thereby constitutes a military objective. In this respect, it will often be possible
to separate relevant parts that are used for military purposes. Second, the question of the
legality of CNO* against such social networks does not become relevant in relation to inter-
national humanitarian law until the efforts to end such use are of the nature of an actual CNA*
which is of the nature of an actual attack.

If the use is brought to an end, the object must instead be assessed in accordance
with one of the sub-criteria below.

Purpose

The purpose criterion refers to objects that the adversary intends to use for military
purposes. Thus, this means future use.

Two scenarios are highlighted:

An object which the adversary specifically intends to use for military pur-
poses; or

an object which, for the moment, is not used for military purposes but which

has been designed or manufactured with a future military purpose in mind.

The requirement of intention means that it does not suffice for the object in question
to have a potential or even obvious use for the adversary. An intention to use it also
needs to exist. Such an intention is often established on the basis of intelligence
that contributes to the knowledge about the adversary’s actual plans or intentions
or when there is otherwise no doubt that the adversary intends to use the object for
military purposes.

Examples of cases in which an object makes an effective contribution to the adver-
sary’s military action by virtue of its future use:

Example 8.19a: The adversary plans to use a local village school as an ammunition depot
in connection with the preparation of a future offensive. The school constitutes an effective
contribution to the adversary’s military action.

Example 8.19b: Insurgents regularly set up sniper’s nests in a valley region by carving out
gun slits in abandoned compounds* and selected walls, and hidden access and escape
routes have even been prepared in several places. The nests are unmanned. An armoured
infantry battle group comes across an unmanned and, until now, unknown nest on a foot
patrol. The nest has not previously been used but has been prepared for future use. The group
may assume that, by virtue of its purpose, the nest makes an effective contribution to the
adversary’s military action.

Example 8.19c: Reliable intelligence confirms that the adversary has ordered a particularly
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powerful server from a civilian manufacturer and that this server is being manufactured at
an identified factory located in the adversary State. In this respect, there is no requirement
to postpone an attack until the server is, in fact, put to use. The factory becomes a military
objective as soon as the purpose is clear.

Hence, the sub-criterion of purpose requires the adversary to show intention. Such
intention may be unconditional or conditional upon other matters.

In this context, ‘unconditional’ means that the adversary has a straightforward inten-
tion to use a transformer station, for instance, as an observation post.

‘Conditional, however, means that the adversary’s intention is to use a military
object if, for instance, such use would prove advantageous or relevant or if certain
circumstances should arise. In other words, the intention may be in the form of a
“contingency plan”.

In both cases, the object would constitute an effective contribution to the adversary’s

military action if the intention were clear. However, the fulfilment of the second cri-
terion may be more uncertain (the requirement that the attack must offer a definite

military advantage). Section 2.3.2 below deals with the second criterion.

Examples of cases in which an object, by its purpose, makes an effective contribution
to the adversary’s military action and the adversary’s intention is conditional upon
other matters:

Example 8.20a: The adversary has planned how to use objects in a specific territory if the
adversary is given the opportunity to advance to this territory or has to retreat from a current
position. In this respect, the intention is clear - even if it depends on whether the need arises.
However, the second criterion of an anticipated definite military advantage may prove more
difficult to meet. For more information, see Section 2.3.2 below.

Example 8.20b: Up until the outbreak of the armed conflict, the adversary has been invest-
ing heavily in infrastructure. For instance, the adversary has built a motorway bridge across
a river, traversing the southern and northern halves of the country. Although the bridge
has been built as a civilian motorway bridge, the real intention is to facilitate large troop
movements during war. It, therefore, constitutes an effective contribution to the adversary’s
military action. Here, too, the intention is clear in this case, and the second criterion of an an-
ticipated definite military advantage may prove more difficult to meet. For more information,
see Section 2.3.2 below.

As in the case of use, the purpose of a future use of an object may be both civilian
and military at the same time. Such future dual use has the same effect, meaning
that the entire object may be regarded as making an effective contribution to the
adversary’s military action. It is also a condition here that the object is one object
that cannot be divided into multiple separate objects (see the description of the term

2. Attacks on military objectives 303



“object” above).
Location

An object, by its location, may make an effective contribution to the adversary’s
military action.

Location means:

Objects that must be assumed to have a direct military function or use due
to their location even though the adversary does not (yet) have an intention
in that respect. Such objects include objects with a military application and
where the location of an object means that it will, in fact, be used.

Objects that do not in themselves have or are expected to have a military
function or application but, due to their location, make an effective contri-
bution to the adversary’s military action. For example, these may be objects
whose destruction will shape the terrain and the movements or options of
the adversary.

When the future importance of an object is assessed on the basis of its location,
objective requirements must be met: The location of the object must attach the mil-
itary importance to the object. This may be the case, for instance, when on-going or
imminent operations will induce the adversary to use the object in question even
though the adversary has not (yet) thought along those lines.

Example 8.21 of cases in which an object, by its location, makes an effective contri-
bution to the adversary’s military action:

During a detention operation, it turns out that only one extraction route* is suitable. The ad-
versary will be able to render extraction difficult from a specific place along the route, i.e., an
abandoned compound* conveniently located on a hilltop. The compound* may, depending
on the circumstances, make an effective contribution to the adversary’s military action by
virtue of its location.

Example 8.22 of cases in which objects, by their location, do not make an effective
contribution to the adversary’s military action:

On the other hand, general circumstances cannot to a sufficient degree justify the destruc-
tion of all walls within a distance of five metres from a frequently used road just as a precau-
tion to prevent IEDs* from being placed on the side of the road even though the location of
the walls along the road make them useful for the purpose.
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2.3.2 Second criterion: an attack must offer a definite
military advantage

The second criterion is a requirement that a definite military advantage must be
offered by the total or partial destruction, capture, or neutralisation of an object in
the circumstances ruling at the time of the attack.

The requirement that the advantage must be definite means that it must be concrete
and direct (e.g., possible to explain) and it must be anticipated (i.e., obvious and
probable) and not merely a potential consequence of the attack.

The definite military advantage may arise as a direct consequence of the attack and
consist of:

the actual destruction of an object; or
the elimination of the obstacle or danger that the object might (otherwise)
represent to one’s own forces.

However, a definite military advantage may also consist of a more derivative effect.

Examples of cases in which the attack offers a definite military advantage (second
criterion):

Example 8.23a: (Direct consequence) Enemy positions preventing the current advance are
destroyed with the help of air support. The destruction offers a definite military advantage
because it reduces the adversary’s combat capability and facilitates the advance.

Example 8.23b: (Derivative effect) In connection with the invasion of Iraq in 1991, the aim of
the US forces with Operation Left Hook was to mislead the Iraqi forces into believing that the
invasion would take place by water up the Shatt Al-Arab. Therefore, forces were deployed by
water to execute attacks against military objectives. The military advantage did not consist of
the actual destruction of these objectives but the fact that the Iraqi forces concentrated its
capabilities in the wrong place. This paved the way for the real offensive through the desert
from the west against fewer opposing forces.

In rare cases, a derivative effect may be the weakening of the adversary’s morale or
a spur to the opposing military commander’s will to negotiate. However, it may be
difficult to predict that morale or the will to negotiate will, in fact, be influenced and
what the real significance of this will be. It may be difficult, therefore, to consider
such an advantage to be sufficiently definite. Furthermore, it may be difficult — par-
ticularly, in such situations — to distinguish between military and other advantages,
e.g., political advantages. Reticence should be shown, therefore, in acknowledging
this type of effect as a definite military advantage.

Nevertheless, the purpose and, thus, also the military advantage offered by attack-
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ing an adversary will sometimes be more than simply military neutralisation. The
military advantage may also be to force the adversary to pursue or desist from some
specific behaviour. This could be the case at the strategic, operational, and even
tactical level. The mandate for the mission under international law may also play a
role in this respect. For example, this could be the case if the deployment of forces
was based on a Security Council resolution that allows military intervention, the
specific purpose of which is to prevent attacks and assaults on civilians. So, in specific
cases, any military advantage should be viewed in the light of the overall mandate
of the mission.

Example 8.24 of cases in which the protection of civilians constitutes the military
advantage:

Strategic examples are the NATO campaign against Serbia in 1999 and the deployment of a
coalition of forces in Libya in 2011. These two deployments were very different, based on very
different mandates. Both aimed at protecting the civilian population. Therefore, the focus
in the identification and selection of targets was not necessarily on the neutralisation of an
adversary or ending the conflict as soon as possible. Instead, the focus was on motivating
the parties to the conflict to desist from assaults on civilians. So, the military advantage was
to achieve protection of civilians by motivating the parties to the conflict to change their
behaviour.

A military advantage may also consist of the total or “accumulated” effect of multi-
ple attacks. As regards ongoing or longer-term operations, an explanation must be
given of why each individual attack is necessary to achieve the intended effect. In
the majority of cases, this is only possible if such attacks or operations are coherent,
limited in time and planned beforehand.

Examples of cases in which a definite military advantage consists of the total effect
of an attack on multiple objects (second criterion). They are dual-use examples, but
this is far from always the case:

Example 8.25a: A motorway crosses a river with two separate bridges, each going in their
separate direction. The adversary uses this motorway section on a daily basis for logistic
transports with heavy vehicles. An attack on one of the bridges is unlikely to offer a military
advantage since the adversary would, then, just use the remaining bridge. The military advan-
tage of denying the adversary passage across the river will not be attained until both bridges
have been destroyed or their use otherwise prevented.

Example 8.25b: The adversary uses the same communication servers and broadband con-
nections as the civilian population. The data flow passes through connections and servers
where free capacity is at its highest. Therefore, an attack on a single server or broadband
connection will not make any difference. If large numbers of connections were immobilised,
however, it would provide the desired military advantage: to destroy the adversary’s internal
communication capacity and, thus, its efficacy.
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The time aspect of a definite military advantage

The phrasing “in the circumstances ruling at the time”™"* of the attack relates to the
time of the attack and not the time the military advantage arises. This means that
there is no requirement for the military advantage to be near in time or even imme-
diate; instead, it must, be deemed reasonably certain to arise.

Example 8.26 of cases in which a military advantage that subsequently arises is
deemed sufficiently definite (second criterion):

(Future effect) An otherwise civilian factory that manufactures special components for belts
on the adversary’s infantry fighting vehicles has been designated as a potential target. By
their nature, the special components make an effective contribution to the adversary’s mili-
tary action. (However, had the components been more generic spare parts, they might have
been assessed on the basis of their purpose. However, since they are special components,
they must be assessed on the basis of their nature).

In this example, the factory constitutes in its entirety a contribution based on its use. The spe-
cial components are merely consumer goods that the adversary will not be using at present
but are produced to avoid back orders for them. So, the military advantage is not immediate
but will undoubtedly arise over time. Thus, the advantage is also definite because the adver-
sary will experience problems with the belts once the stocks of the special components have
been depleted. There is a great risk that civilian lives will be lost during an attack, in which
only the factory (which employs civilian workers and is otherwise of a civilian nature) consti-
tutes a military objective. This is a question of collateral damage and proportionality, which
are dealt with in Section 3.

A speculative future materialisation of a military advantage can hardly be said to

be sufficiently definite. Therefore, it may be difficult to assess whether the mili-
tary advantage offered by the destruction of an object is sufficiently definite when

the adversary’s intention to use such object is only conditional. (For “conditional

intention”, see Section 2.3.2 above under “purpose”). In other words, the higher the

number of conditions that need to be met for the adversary to put the object to use

at all, the more indefinite the anticipated advantage seems to be.

2.4
Special considerations regarding non-international
armed conflicts (NIAC)

The types of objects that, in the possession of regular armed forces, are normally
regarded as military by virtue of their nature will be regarded as such only to a lower
degree when in the possession of OAGs. In NIACs, the assessment of whether these

15 AP, Art. 52(2).
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objects constitute military objectives will more often depend on the use of the object
(or its purpose or location, depending on the circumstances). In practice, therefore,
this limits the period during which such objects can be made military objectives.

Examples of the meaning of OAG and permanent and time-limited use of objects,
respectively:

Example 8.27a: When an insurgent cell is activated, its members use private cars. These cars
are used as commercial taxis during the day. Therefore, their contribution to the adversary’s
military action will have to be assessed on the basis of their use.

Example 8.27b: If the insurgent cell is regularly active and always uses the same member’s
car, the use of the car under the circumstances may be regarded as permanent (for the more
detailed meaning of this, see the above subsection on“use”).

Example 8.27c: If the cell is activated on only rare occasions or if it randomly uses different
cars, this may mean under the circumstances that the car will only constitute a military objec-
tive during the hours of actual use.

The same applies to persons as military objectives. See, for instance, Chapter 5 on
the loss of protection of civilians and other persons. For the presumption of civilian
status, see Section 4.1 of this Chapter.

3. Permitted extent of collateral damage

8.3. Foreseeable collateral damage'®
must under no circumstances be clearly disproportionate to the concrete and direct mili-
tary advantage anticipated to be gained (Section 3.3 below),'” and
all feasible precautions must be taken to avoid or minimise foreseeable collateral damage
(Section 3.4 below). + NIAC'™®

The obligation, as it is formulated here, is a consolidation of multiple provisions of
AP I pertaining to the lawfulness of collateral damage.

Each of these provisions specifies the rules regulating the relationship between mil-
itary advantages, on one hand, and collateral damage (commonly referred to as pro-
portionality), on the other. Precautions to minimise collateral damage are another
central aspect of these provisions.

16 AP, Art. 57(2)(a)(ii), Art. 57(2)(a)(iii) and, in part, Art. 51(5)(b), Art. 57(3), and SCIHL, Rules Nos. 14, 15, and 17. UNSG Bulletin,
Sections 5.3 and 5.5.

17 See also ICC Statute, Art. 8(2)(b)(iv).

18 SCIHL, Rules 14, 15 and 17.
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In principle, there is no fixed or absolute upper limit to the extent of collateral dam-
age as long as it is proportionate and minimised.

International law, however, lays down various specific restrictions on lawful meth-
ods. One of these restrictions places direct limits on the extent of lawful collateral
damage, regardless of whether it is proportionate and minimised. It is prohibited,
for instance, to cause widespread, long-term, and severe damage to the natural envi-
ronment. In practice, however, quite serious acts of misconduct must be committed
to violate this prohibition. For more information, see Section 2.15 of Chapter 10.

3.1
What is collateral damage?

Collateral damage is the incidental or consequential damage, injury, or casualties
inflicted on protected persons or objects as a result of an attack directed against a
military objective.

Military operations and, in particular, attacks will always cause inconveniences to
protected persons. Such inconveniences are below the threshold for actual (collat-
eral) damage and are one of the circumstances any person must endure during an
armed conflict. Therefore, they should not be counted as collateral damage and are
of no significance to the assessment of the lawfulness of an attack.

Collateral damage to individuals

Protected persons in this context are comprised of individuals who are accorded
ordinary and special protection. Protected persons are:

Civilians (unless they take a direct part in the hostilities and, in such case, only
for aslong as they do so. For more information, see Section 2.2 of Chapter 5);
medical and religious personnel (for more information, see Chapter 7);
prisoners of war and internees (see Chapter 12); and

parlementaires, sick, wounded and shipwrecked persons, and others hors de
combat* (see Chapter 7).
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Collateral damage to objects

Protected objects should be understood to mean any object that does not meet the
conditions for military objectives as described in Section 2.3 above. For a definition
of an “object” in IHL, see Section 2.1.1 above.

As previously mentioned, data are not regarded as “objects” under IHL. Damage to
or deletion of certain types of data, however, may have the same impact on civilians
as damage to an object. This may be of relevance, for instance, in the case of irre-
placeable data that can be directly translated into a valuable asset (typically, money)
or are in themselves irreplaceable, such as digital art.

When the loss of-or damage to—such data is foreseeable, Danish armed forces are
required to recognise this as collateral damage in their Collateral Damage Estimation
(CDE)**

As far as dual-use objects are concerned, the entire object constitutes a military
objective. Under international law, this means that damage to the dual-use object in
itself is not regarded as collateral either in whole or in part if the object is effectively
indivisible. As a general rule, the non-military ‘share’ of the object should not be
taken into consideration in the proportionality assessment. More information about
dual-use objects is provided in Section 2.3.1 above.

However, Danish armed forces are required to recognise damage to the non-mili-
tary “share” of the dual-use object as collateral damage when the non-military share
is of particular and direct importance to protected persons.?

This will typically apply to objects that are normally dedicated to civilian purposes
but currently used for military purposes. (Such objects are described in more detail
in connection with the discussion of the presumption of civilian status in Section
4.1 below).

Example 8.28: This may be of relevance, for instance, with respect to a building structure
that is used for military purposes but, at the same time, houses civilians.

19 Addendum 8.3
20 Addendum 8.4
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3.2
What does it mean that collateral damage
must be foreseeable?

Only collateral damage that is foreseeable must be included in the proportionality
assessment.

Collateral damage is regarded as foreseeable when

1) its potential is known to the attacker; and
2) itisaconsequence of the attack.

The first condition emphasises that the collateral damage must be foreseeable by the
attacker. The condition is related to the attacker’s ability to assess the effect on the
target and the consequences of the attack based on knowledge of the target, its nature,
the target area, etc. Only collateral damage which the person planning or deciding
on an attack knew or should have known would occur can be expected to be known
to the attacker. See also Section 4 below addressing the requirements for verification.

The second condition primarily relates to the causal link, i.e., the natural connec-
tion between the attack and the occurrence of the collateral damage. Such damage
need not follow directly from the attack, but there should be more of a direct than
merely indirect connection. Other intermediate factors may be decisive in deter-
mining whether the collateral damage can be attributed to the attack and the attack
alone. This is particularly relevant the longer time that passes between the attack
and the occurrence of the collateral damage, when other factors, depending on
the circumstances, have an opportunity to interfere with an otherwise predictable
course of events. This may have a major influence on whether the link between the
attack and the collateral damage is estimated to be sufficiently direct. For instance, it
must be expected to some extent that the adversary’s civilian or military authorities,
civil society or the civilians themselves, civil defence organisations, humanitarian
organisations, etc., have an opportunity to adjust to the altered conditions caused
by the attack and to remedy the situation. If this does not happen and the damage
occurs, it may very well be ascribed to this neglect, depending on the circumstances.
In that case, the damage will not be regarded as collateral.

Examples 8.29 of damage, some of which may be regarded as collateral and others
not: In connection with an attack on a military unit located in a transformer station, the trans-
former station will be damaged, and the area willimmediately experience a power failure. The
discontinued provision of electricity means that the pumps at the local waterworks stop. This,
in turn, will result in the mixture of wastewater with the public water supply, contaminating
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it with bacteria. The water is usually used for bathing, washing laundry, irrigating crops, etc.
Members of the local population rarely drink from the water as it is often not sufficiently
clean.

Some cases of illness must be expected to arise shortly after the attack until the local popu-
lation knows about the bacterial contamination. The water will not be suitable for cropland,
which is therefore at risk of drying out. Moreover, it will be necessary to boil the water before
it can come into contact with the skin or be used for laundry washing.

While the transformer station may constitute a military objective because of its use, this is not
the case of the waterworks. As a starting point, only damage to the waterworks the water’s
loss in value and the predictable and unavoidable cases of illness that immediately arise are
to be deemed as collateral damage. Other aftereffects, including those caused by the collater-
al damage, are not regarded as collateral. Such aftereffects, as a general rule, will not be taken
into consideration in the proportionality assessment, which is described below.

Examples 8.30 of damage which, depending on the circumstances, can be regarded
as collateral and effects which cannot: In restricted terrain, air attacks are directed against
bridges that are used on a daily basis by the adversary’s military vehicles. As dual-use objects,
the bridges constitute military objectives and, therefore, are not recognised as collateral dam-
age in the proportionality assessment.

The destruction of the bridges will undoubtedly impede the civilian traffic in the area quite a
bit since all traffic will now have to be redirected to small, bad mountain roads. As a general
rule, this is to be considered an inconvenience which is below the threshold for what can
be regarded as collateral damage under international law — no matter how foreseeable this
effect will be.

Over the longer term, the restricted passability will also affect supplies of emergency aid to
the civilian population, especially after the onset of winter when the smaller roads will be
impassable for trucks. This could ultimately result in the loss of civilian lives since the area will
be struggling with shortages of food, medication, and blankets.

As a starting point, the difficulties involved in delivering emergency aid must exclusively be
considered a nuisance and, therefore, are not collateral damage. Over the longer term, short-
ages of food, medication, blankets, and fuel may cause illness and death among civilians. Al-
though this is undoubtedly the type of damage that could be regarded as collateral, the link
between the destruction of the bridges and the future cases of illness, etc., that may arise is
too indirect and insufficient to attribute to the attack itself. Nor, for the same reason, are they
foreseeable. Therefore, they do not qualify as collateral damage and should not be included
in the proportionality assessment described below.

In connection with specific prohibitions against certain methods of warfare, longer-
term effects also need to be taken into account. This applies, in particular, to the

prohibition against causing widespread, long-term, and severe damage to the natural

environment and thereby prejudicing the health or survival of the population. For
more information, see Section 2.15 of Chapter 10.
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3.3
The requirement of proportionality:
a weighing of two considerations

Proportionality involves an assessment of the relationship between:

1) foreseeable collateral damage to protected persons or protected objects, on
one hand; and

2) the concrete and direct military advantage which the attacker expects to
achieve, on the other hand.

Although this is often referred to as a requirement of proportionality, it is more
appropriate to talk about a qualified requirement of proportionality: the lawful-
ness of collateral damage depends on whether such damage is not clearly excessive
in relation to the concrete and direct military advantage (and that attempts have
been made to avoid or minimise such damage, see Section 3.4 below for more infor-
mation).

What is a concrete and direct military advantage?

The requirement for the military advantage to be concrete and direct is a qualifica-
tion, which, when collateral damage is associated with an attack, “raises the bar” in

relation to the requirement of the definite military advantage described in Section

2.3.2 above.

The two types of military advantages are related, however. For example, here, too, the
military advantage must be clear and able to be articulated, and it may be constituted
by both the damage caused and a more derivative effect of the attack. The elimination
of the danger represented by a military objective may also provide a concrete and
direct military advantage.

The requirement for the advantage to be definite means that it must be specific
and not merely general. To some extent, this may exclude military advantages that
may be gained from weakening the adversary’s will or morale, including attacks
conducted with a view to DETER*. Depending on the circumstances, a DETER-op-
eration*with a specific objective in mind, however, could be considered sufficiently
concrete. By contrast, a more general deterrence of the adversary — for instance,
with a view toward avoiding certain behaviour during combat — could hardly be
considered sufficiently concrete.
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The word direct also indicates that there must be a causal link between the attack
and the military advantage. While such a military advantage may be remoter in time,
it must be so certain that it is basically only subject to the successful completion of
the operation and the natural consequences thereof.

Example 8.31 of deterrence of the adversary as a “concrete and direct” military
advantage:

One’s own forces plan to conduct a massive fire attack from the air on company combat posi-
tions of a hostile brigade. The fire attack may be expected to have such a deterrent effect on
the adversary, who has no air defence and whose other brigades are already weakened, that
the adversary at division level will order the withdrawal of the rest of the relevant brigade
from the area.

This is an example of a direct and concrete military advantage because it is immediate and

has tangible success criteria. At any rate, the fire attack itself will cause damage, injury, and
casualties for the adversary, which in itself provides concrete and direct military advantages.

How is proportionality measured?

First, the total impact of the collateral damage is assessed on the one hand, followed
by the concrete and direct military advantage on the other hand.

Weighting of collateral damage

The age, state of health, etc., of the protected person(s) has no bearing on the “calcu-
lation” of collateral damage under international law. Each individual life is accorded
the same weight. The extent to which the loss of individuals forming part of a civilian
shield must be recognised as collateral damage depends on an assessment of whether
they retain or have lost their protection. For more information, see Section 2.2 of
Chapter 5.

An overriding presumption is that, protected human lives will be accorded greater
importance than protected objects in the CDE*. It cannot be ruled out that, in some
situations, certain protected objects or an accumulation of protected objects should
be accorded the same weight as or even greater weight than a protected human life.
Objects can be weighted differently, depending on their importance.

Weighting of the military advantage

The concrete and direct military advantage is accorded weight on the basis of, among
other factors, its importance to the future development of the conflict.

The identification of the relationship between collateral damage and military advan-

tages, i.e., the actual comparison between these two considerations, is ultimately
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based on an estimate. This estimate is to be made on the basis of a factual assess-
ment of the information available and in good faith.

As a starting point, protected human lives are accorded greater weight than objects.
As described earlier, however, the military advantage does not necessarily consist of
an effort to protect one’s own or destroy the adversary’s objects, nor does it consist of
an effort to protect one’s own combatants or cause casualties among the adversary’s
combatants. The actual military advantage may consist of a derivative effect of such
casualties. It is the importance of this effect that must be weighed against the extent
of collateral damage.

Collateral damage and military advantages, therefore, cannot be calculated mathe-
matically and are often difficult to compare. Although the comparison is difficult,
excessive relationship will usually be recognisable.

When speaking of coherent and time-limited operations that have been planned
beforehand, and when, among other things, a CDE* for the entire operation has
been prepared beforehand, proportionality must be seen in total context. During
the planning of individual attacks, therefore, it is lawful to expect collateral damage
which, considered in isolation, appears to be disproportionate unless a clearly dis-
proportionate relationship exists in the comprehensive plan.

The CDE* may be continuously updated on the basis of a Battle Damage Assessment
(BDA)*. Collateral damage, on the other hand, cannot be seen in a context involving
more continuous operations that, for instance, may follow from an ongoing OPLAN*.

Example 8.32 of a disproportionate attack, considered in isolation, which is propor-
tionate in the overall attack conducted during a planned, coherent, and time-limited
operation:

A Danish frigate, representing the only contribution to the Danish contingent in an interna-
tional coalition during an armed conflict in the Indian Ocean, is requested by the superior
foreign unit to open fire at a military depot located near the shore on the adversary’s land ter-
ritory. The locality is equipped with air defences which are basically only intended for its own
protection. The target is located in an area inhabited by civilians. It is not possible to avoid
civilian casualties which, considered in isolation, appear to be disproportionate.

The task that has been assigned to the Danish frigate, however, is a necessary part of an over-
all operation designed to facilitate an air campaign to be followed by the disembarkation of
ground troops. The other single attacks included in the operation to be conducted by other
contingents are not expected to cause significant civilian casualties. Moreover, the disem-
barkation of ground troops will make it possible to control decisive terrain that can provide a
bridgehead for additional ground troops.

Overall, the inevitable collateral damage envisaged in the comprehensive plan is proportion-
ate. Therefore, the frigate may perform its assigned task lawfully.

3.4
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The obligation to avoid or minimise collateral damage

Collateral damage can be minimised either by taking precautions in connection
with attacks or by selecting the objective among multiple potential objectives that
will cause the least possible collateral damage.

8.4. Danish armed forces must seek to avoid or minimise collateral damage even if such
damage is not disproportionate to the concrete and direct military advantage. To accomplish
this, they are required:

1) to take all feasible precautions with a view to completely avoid, and in any event to min-
imise collateral damage,?' including but not limited to a duty to give effective advance
warning of attacks unless circumstances do not permit?* and

2)  toselect the objective of an attack where it is expected to cause the least danger to pro-
tected persons and objects when a choice is possible among several military objectives
to obtain a similar military advantage.”® + NIAC*

Collateral damage that can practically be avoided by taking feasible precautions
must be avoided.

When feasible precautions cannot be taken to avoid any type of collateral damage,
damage to civilian objects will usually be preferable to loss of protected human life

or injury to protected persons.

The obligation to minimise collateral damage applies to each individual attack even
when the attack is part of a coherent operation comprising multiple attacks.

3.4.1 Minimising collateral damage by taking precautions

A wide range of precautions may be taken to help reduce the extent of collateral
damage.

21 AP, Art. 57(2)(a)(ii), CWM, Rule No. 54, and SCIHL, Rules Nos. 15 and 17.
22 AP, Art.57(2)(c), CWM, Rule No. 58, and SCIHL, Rule No. 20.

23 AP, Art. 57(3), CWM, Rule No. 56, and SCIHL, Rule No. 21.

24 SCIHL, Rules Nos. 15, 17,20 and 21.
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Examples 8.33 of precautions capable of minimising the extent of collateral damage:

1) Choice of forces deployed in the target area;

2) Choice of weapons and ammunition, detonation delay, etc.;

3)  Choice between traditional kinetic attacks and CNA%;

4)  Issuance of warnings through the media, dropping of leaflets, provision of information
to local older people, etc. This may be supplemented, for instance, with information
about when the attack will be launched (at the earliest or latest), where to take safe
refuge, etc,;

5) Choice of the time of the attack (hour, day of the week, etc.). This may be intended to
avoid times of the day when protected persons are inside or near the object or to attack
the object before it presents an increased danger — for instance, to attack an empty
building before it is filled with ammunition;

6)  The order in which various military objectives are hit within one target area, to ensure
that civilians have sufficient time to respond to the first strike;

7) Possibilities of follow-up measures after an attack to prevent or mitigate collateral dam-
age (e.g., supply of power generators, drinking water, etc.).

AP T explicitly emphasises the requirement to give effective warning prior to an
attack that can cause collateral damage.*® This requirement means that a warning
must always be considered and may only be omitted if circumstances do not permit
such a warning to be given — for instance, because a warning is assessed to result
in the adversary’s evacuation from the target area. A warning may be specific and
refer to a particular objective or area or it can be more generic and still be effective.
‘Effective’ means that protected persons must be given a real possibility of seeking
timely protection.

Certain types of objects are accorded special protection, which in some cases
involves, for instance, an explicit requirement to give effective warning prior to an
attack. See Section 2.3 above. The primary purpose of such warnings, however, is not
to mitigate collateral damage but to allow the adversary to rectify the situation which,
at the time of the warning, makes an otherwise protected object a military objective.

Only feasible precautions must be taken. This brings an element of pragmatism to
the process: parties to a conflict engaging in attacks undertake to do what can rea-
sonably be required within the limits of the time and resources available and without
exposing their own forces to unnecessary danger.

25 AP, Art. 57(2)(c). A similar provision is set out in SCIHL, Rule No. 20.
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Examples 8.34 of causes which, depending on the circumstances, may justify failure
to take precautions:

1) The time available: if delaying an attack poses unnecessary danger to one’s own forces
or precludes the possibility of executing the attack;

2) if the precaution reveals the plan of attack and rules out the chance of success;

3) Danger to one’s own forces;

4) Resources available - shortage of or limited availability of units, supplies of ammuni-
tion, weapons, or other equipment (for more information, see Chapter 9);

5) Inadequate communication facilities — for instance, to the local population or to other
units;

6) Accumulated experience — for instance, if experience shows that warnings actually
induce more civilians to move into the target area in an attempt to shield it.

Provided that the foreseeable collateral damage is within the limits prescribed by the
principle of proportionality, international law does not require a party to a conflict
to expose its own forces unnecessarily to risks in an endeavour to minimise them
even more.

3.4.2 Minimising collateral damage in connection
with the choice of objectives

In cases in which more than one objective is recognised in the identification of
military objectives and the same military advantage may be gained, the objective to
which an attack may be expected to pose the least danger to protected persons and
objects must be chosen.?

‘The same’ military advantage should basically be understood to mean exactly the
same advantage.

Examples of identified objectives offering the same military advantage but different
outcomes in the extent of collateral damage:

Example 8.35a: The adversary has commenced the advance of an infantry division along
the main road in a southerly direction. The main road runs through a mountainous and rough
terrain with three bridges crossing three rivers.

The military advantage of an attack is the same for all three bridges: to prevent the continued
advance of a sizeable hostile force. It is assumed that the chances of a successful attack are
equally good, no matter which bridge is attacked, and that none of the attack options will
expose one’s own forces to greater danger than the other options available.

Water mills with mill houses, inhabited by small families, are installed adjacent to two of the
bridges. The third bridge stands alone but a civilian transport truck with consumer products
is left on the bridge.

26 AP, Art. 57(3), and SCIHL, Rule No. 21.
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The military advantage is estimated to carry more weight than the foreseeable collateral dam-
age to civilian persons and objects, and an attack seems to be proportionate, no matter which
of the bridges the attack is directed against.

An attack on a bridge that is only going to cause damage to the parked truck, however, will
inflict less collateral damage.

Therefore, an attack will only be lawful if directed against the last-mentioned bridge.

Example 8.35b: Another classic example is railway infrastructure. A train station and a rail-
way line section have been designated as military objectives. An attack on a station located in
a city, however, will pose danger to civilians.

A nearby switch point outside the city offers the same advantage, i.e., the adversary will no
longer be able to use the station for military purposes, but involves practically no collateral
damage. In both cases, the collateral damage is proportionate, but the collateral damage is
less if the attack is launched outside the city.

Therefore, an attack will only be lawful if directed against the switch point (or against the
open railway terrain).

Limited operational capabilities or an increased risk of harm to one’s own forces
may; depending on the circumstances, justify an attack on an objective, even if the
attack in question is not the attack among multiple potential attacks that poses the
least danger to protected persons or objects.

4. Verification of military objectives and collateral damage

The presumption of civilian status and the requirement of verification play a key role
in the effective operationalisation of the principle of distinction.

International law requires:

Confidence and presumption: How convinced the attacker must be about
the military status of designated objectives, the lawfulness of the foreseeable
collateral damage; and

Verification: How much the attacker must do to verify this.

The requirements are absolute in the sense that they have to be observed every
time an “attack” is conducted, i.e., every time an injurious act is committed. This
applies, in principle, regardless of whether it is a pre-planned operation or an act
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of self-defence.

The obligations are multi-faceted, providing the framework for the various estimates
to be made. This section outlines these estimates and the requirements imposed on
them.

4.1
The degree of confidence as to whether individuals
and objects constitute military objectives

IHL applies a presumption of civilian status. Because of the presumption, individuals
or objects cannot be regarded as military objectives in certain situations of doubt.

8.5. The presumption of civilian status

1) In case of doubt as to whether a person is entitled to receive protection as a civilian,
Danish personnel must give such person the benefit of the doubt.?’

2) In case of doubt as to whether an object makes an effective contribution to the adver-
sary’s military action, Danish personnel must ensure that the objects normally dedicat-
ed to civilian purposes are given the benefit of the doubt. + NIAC?®

The presumption, therefore, is only applicable in certain cases of doubt, see below
for details.

Situations may arise in which different military commanders will perceive and assess
similar situations differently, regardless of whether the presumption of civilian status
is applicable or not. In any case, a decision must be based on an estimate made in
good faith, relying on the available knowledge of specific facts and general condi-
tions and on the experience of the commander.

It should be taken into consideration how far-reaching the consequences of an erro-
neous estimate might be assumed to be; the greater the risk of extensive collateral
damage, the more restraint should be exercised in attacking an objective.

27 AP, Art. 50(1), second sentence. Addendum 8.5
28 Addendum 8.6
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4.1.1 Which situations of doubt are covered by the presumption of
civilian status?

The presumption mainly concerns the doubt as to whether designated targets are

actually military objectives. However, the presumption also plays a role in the assess-
ment of collateral damage since the principle also relates to the doubt that may
arise concerning individuals and objects present within or near a military objective.
Accordingly, the principle has an influence on whether such individuals and objects

should be taken into account when considering proportionality and minimisation

efforts.

As far as individuals are concerned, the presumption is only applied when the doubt
concerns the question of whether a person is entitled to receive protection as a
civilian.

As far as objects are concerned, the presumption applies to any object that is nor-
mally dedicated to genuinely civilian purposes — for example, places of worship,
dwellings, educational institutions,” i.e., objects about which civilians may be said
to have a greater expectation of being safe.

Example 8.36 of objects which are not considered to be normally dedicated to civilian
purposes:

These may be objects that are not dedicated to either genuinely civilian or military purposes
(such as military medical installations). They may be objects which normally — perhaps, al-
ternately - are used just as much for military as civilian purposes. These objects are “civilian”in
the context of international humanitarian law but, as such, have not been created to provide
civilian protection or satisfy human needs — for instance, a bridge that has been primarily
constructed for general traffic, other forms of infrastructure, or uninhabited forest areas. Ob-
jects that are not normally considered to be dedicated to civilian purposes and, therefore, not
covered by the presumption of civilian status will typically be objects that are assessed on the
basis of their nature.

4.1.2 What does the presumption of civilian status cover?

The starting point for cases covered by the presumption is that individuals and
objects must be assumed to be civilians and that special conditions need to be met
for such individuals and objects to be regarded as military objectives. This means
there must be reasonable grounds to assume that the individuals or objects in ques-
tion constitute military objectives.*

29 AP, Art. 52(3), and SCIHL, Rule No. 16.
30 ICTY Galic IT-98-29-T 2003, para. 51.
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4.1.3 What is applicable in cases in which the presumption of civilian
status is not used?

In such cases, a more subjective assessment must be made. Of course, the assessment

must be made on an objective basis but often relies more on the commander’s per-
sonal estimate. The key issue is whether the military commander makes a decision

that any professional reasonable military commander - in principle - would make

in those circumstances (although, as mentioned above, latitude must be built-in for
commanders to assess identical situations differently).

4.2
Verification

8.6 Do everything feasible to verify that the individuals and objects to be attacked are mili-
tary objectives and that the extent of collateral damage is lawful.*' + NIAC??

Prior to any attack, measures must always be taken to assess specifically whether it
is a military objective and whether the extent of (foreseeable) collateral damage is
lawful. This process is known as verification.

Verification is designed to offer the military commander the best possible basis for
considering the lawfulness of the objective, the extent of collateral damage, and, as
aresult, the lawfulness of the attack. The purpose of this obligation, therefore, is to
specify the measures to be taken by military forces to verify the military status of the
objective and the extent of collateral damage.

In contrast to the presumption of civilian status, the principle of verification is not
restricted to certain situations of doubt but applies to anything that is capable of
shedding more light on the specific nature of the individual or object and can be
instrumental in raising the degree of confidence - also beyond the minimum
requirements described in Section 4.1 above — whenever this is possible.

The requirements for verification as described above apply in all cases in which an
attack is being considered — even when an attack is in self-defence. Indeed, it makes
no difference to the individual unit or person whether axes of advance have been

31 AP, Art. 57(2)(a)(i), and SCIHL, Rules Nos. 16 and 18. UNSG Bulletin, Section 5.3.
32 SCIHL, Rules Nos. 16 and 18.
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assigned, fire orders have been given, etc., in advance when an objective has not
been designated in advance. For the purpose of this Manual, the person deciding to
engage in a specific attack, regardless of level, is to be construed as a military com-
mander, and all feasible verification precautions must be taken at all times.

Examples of situations in which permission has been given to engage in an attack
without yet having designated or specifically decided on each individual military
objective:

Example 8.37a: A soldier has been given a latest trigger line and a right/left limit. This does
not mean that the soldier is allowed to shoot at everything that moves within this space. The
soldier is still required to verify whether it is a military objective before opening fire.

Example 8.37b: In connection with a coalition air operation, an operations area is estab-
lished in which a Danish squadron is deployed. This does not mean that Danish pilots flying
over the area are free to attack all objects or individuals found within the operations area.
Any object or individual must be assessed separately before it can be engaged as a military
objective. For more information about dynamic targeting in air operations, see Section 4.2.1
of Chapter 13.

Example 8.37c: A Danish battle group has been assigned an axis of advance by the superior
foreign brigade and wants to deploy its operational units. The battle group must assess which
individuals and objects are going to constitute military objectives during the attack opera-
tion. When the actual attack is conducted, new potential military objectives will emerge. De-
pending on the situation and the applicable use-of-force directives and RoE*, the advancing
unit will continually have to assess whether the emerging objects and individuals constitute
military objectives.

The phrase “do everything feasible” means that all reasonable efforts must be
made, time and circumstances permitting. It implies an obligation to gather,
record, assess, analyse, and interpret information and data intended to serve as an
intelligence basis for the decision to launch an attack.

By time is meant, inter alia, the time available before making the decision to launch
an attack. By circumstances is meant, inter alia, the operational conditions such as
available resources, possibilities of additional reconnaissance, or dangers involved
in delaying the attack, etc. The required degree of certainty must be attained under
all circumstances.

Examples of how time and circumstances affect the requirement of verification:

Example 8.38a: A patrol unexpectedly comes under fire from a house. The advance patrol

can see the muzzle flares and immediately returns the hostile fire. The advance patrol’s deci-
sion to open fire is made in what is described as self-defence in the RoE of the force.

In the given situation, there is no time for verification other than that involved in establishing

that the fire is directed against one’s own unit, where the fire is coming from, and that a risk of
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disproportionate collateral damage cannot be seen with the naked eye.

The time sensitivity involved in the need for a quick response to the opening of fire justifies in
such a case a swift verification process and proportionality assessment.

Example 8.38b: When the hostile fire has been halted, the platoon commander orders the
platoon to move into position to defeat the adversary in the house. The commander wants
to request close air support* (CAS), which will destroy the house. It is now no longer a case
of urgent self-defence, but an action allowing time for more reflection, i.e., more verification
efforts. As a result of the operational conditions, it may no longer be possible to maintain
observation around the house over a longer period of time. This may force a decision on the
basis of the intelligence available at that point.

Military forces must, at a minimum, accept the danger necessary to be sufficiently
convinced that an objective is military and that the collateral damage is lawful. If it
is not possible to attain the sufficient degree of certainty, even with more verifi-
cation, an attack will be unlawful.

Even if the required degree of certainty has been attained once, continued verifi-
cation may still be required, depending on the circumstances, to ensure that the
verification basis is sufficiently up-to-date. The verification should be updated in
cases in which considerable activity is seen in the objective and/or in cases in which
a certain period of time has passed since the last verification.

On the other hand, one’s own forces are not required to be exposed to unnecessary
danger once a sufficient degree of certainty as to the objective and the collateral dam-
age has been attained. Unnecessary danger, for instance, may be the danger asso-
ciated with additional reconnaissance or the risk of wasting the moment, thereby
offering the adversary an advantage if an attack is delayed.

Example 8.39 of sufficient verification when a hostile act or hostile intent is observed:
The Duty Officer (DO) in TOC*, via an UAV*, can see three individuals. It appears in the slightly
grainy pictures that three persons are installing what looks like mortars.

It is a remote area from which mortars have often before been fired over the Danish camp.
CIMIC* has no knowledge of any other activities in the area that could be confused with the
suspected activity - to the contrary, it is a desolate and barren area. On the same morning,
in connection with the morning briefing, intelligence has been received that small groups
of insurgents intend to launch new mortar attacks against Danish camps on the same day.

The DO evaluates that it would be possible to better verify the intelligence basis by gathering
further information, but that the given time and circumstances do not permit further recon-
naissance, as the moment of opportunity would be wasted. Due to the given circumstances,
the DO, therefore, decides that all feasible and practicable efforts have been made in light of
humanitarian and military considerations, and that an attack may be carried out.
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Example 8.40 of sufficient verification in a situation in which Positive Identification
(PID)* has been established on the basis of Pattern of Life* (PoL) observations:

After five months of deployment, a company has acquired in-depth knowledge of the PoL*
falling within their responsibilities. This knowledge of standard practice, in particular, has
been gathered through patrols, CIMIC* work, and key leader engagement. During a patrol, a
platoon observes activities in and around an otherwise deserted compound*. The platoon of-
ficers report their observation back to TOC*, which orders the platoon to take the compound*
under observation.

Based on the observations and knowledge of the local insurgent group, it is quite evident to
the platoon that these persons must be insurgents. In the evening, the platoon is replaced
by a SOF* patrol, which takes over the monitoring duty. The patrol observes that people
arrive at and leave the building and that guards are stationed in front of the building, armed
with Kalashnikovs, a weapon type used by both insurgents and ordinary civilians in the area.
Ordinary civilians do not use guards, however. Yet, aside from the potential danger posed by
lightly armed guards, there are no signs of hostile activity.

Around midnight, a car arrives at the building. Two persons get out of the car and are recog-
nised by the patrol (PID*) as high-ranking leaders of the insurgents, who are subject to arrest
warrant proceedings. Although there is no actual hostile activity, two insurgent leaders have
been positively identified. In light of the activities in the compound*, this means that the
degree of certainty for all individuals is sufficient — including within the limits of the pre-
sumption civilian status.

Since it is an abandoned compound*, which has not been approached by any ordinary civil-
ians during the continued observation, no further verification is needed. Given the existing
circumstances, a decision to attack may be made.

The framework is relatively broad for lawful intelligence gathering during armed

conflict in order to identify, positively or negatively, what constitutes safety threats,
potential objectives, etc., and what does not. It is therefore permissible to quite a

great extent to engage in surveillance, wire-tapping, etc., and to record information

for this purpose. The intelligence basis must be reliable, substantiated, and up-to-
date. This will be elaborated on below.

4.2.1 What does the verification include?
International law provides no specific requirements as to the types of intelligence
or number of intelligence reports or, for that matter, as to how or when information

is gathered. The following examples, therefore, are only examples of elements that
can contribute to the verification.

4. Verification of military objectives and collateral damage 325



Examples 8.41 of elements that may be included in the verification efforts:

The intelligence basis may consist of specific knowledge of the objective/target area gath-
ered through observations (local reconnaissance, monitoring from cameras, UAV*, satellite,
etc.), general knowledge of the area (PoL *), intelligence that helps to identify hostile persons
or objects (PID*, etc.), knowledge of the adversary’s plans, etc.

Information about the objective can be gathered through common information and data
gathering techniques and through other Danish or foreign units that have knowledge of the
area and daily life, such as CIMIC*.

What is essential, is that an attempt is made to use all channels and tools capable of contrib-
uting relevant information about the objective and the target area which are available in the
given situation and within the given time.

In practice, the reliability of intelligence is categorised according to the applicable
rules and provisions of national law and coalition forces, NATO doctrines, etc.* It
is essential that Danish personnel specify the level of confidence that can be placed
on intelligence received from (and categorised by) foreign units.

The requirement that the intelligence basis must be substantiated is linked to the fact

that, to the widest extent possible, the intelligence must be comprised of several types

of information — preferably, independent of each other. Planners and commanders

may base their assessments on their military experience, their general knowledge of
the adversary’s modus operandi, etc. In practice, this is also regulated by the appli-
cable rules and provisions. The extent to which the intelligence forms a coherent

intelligence picture, whether unfilled gaps remain, or whether intelligence that is

actually available contains inconsistencies, and what consequences this should have

on deciding whether to launch an attack, must be assessed.

The nature of the deployment and, consequently, the circumstances and operational

capabilities at hand may vary considerably. In practice, the requirements for verifi-
cation will be limited by circumstances — for example, when troops suddenly make

enemy contact, including in self-defence situations, and there is a request for close

air support*, etc. Similarly, such requirements will be much more comprehensive in

connection with the planning of a protracted or long-term operation in which the

attack is not time-sensitive in the same way.

Adequate verification must also be conducted when combat is likely to arise in a
given situation or in the performance of certain tasks.

33 Including HRN 818-010 "Tactical Intelligence Unit”.
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Under the auspices of NATO and often also in a coalition context, doctrinal analysis
tools and staff procedures support the target designation process. Such tools and pro-
cedures may serve to comply with the obligation to verify but cannot always stand
alone. In each individual case, it will depend on a specific assessment of whether all
reasonable efforts have been made.

Example 8.42 of the use of analytic tools:

A unit wants to attack a suspected enemy position and, therefore, commences staff work.
The staff work is undertaken in compliance with the NATO targeting cycle, and a CDE* is
performed. The staff work reaches the conclusion that it is a military objective and that the
collateral damage is proportionate and minimal if a GPS-guided bomb is used. After the at-
tack has been executed, a reconnaissance unit is deployed to perform a BDA*.

4.2.2 For how long and how often must verification
measures be taken?

Intelligence as well as opportunities for action may be time-sensitive. Continued
information gathering, i.e., updates, may serve both to consolidate the intelligence
basis and to ensure that circumstances are unchanged.

How new the information about the objective and target area needs to be depends
on the time sensitivity of the objective and target area — in other words, on the
extent to which there is a risk of changed circumstances. In this connection, it is not
irrelevant whether the objectives are static or mobile. How quickly circumstances
around the objective can change also plays a role (e.g., the influx of civilians) or, for
that matter, over how long an uninterrupted period of time an individual or object
has previously been observed as a military objective, seen in relation to the time
when this was last verified.

From the moment an attack has been decided on, the verification should sometimes
continue, and the information should be continually reassessed until the objective is
attacked. This applies in situations in which the circumstances around an objective
can change in a very short time span, or where the protected status of the objective
itself can change in a short time span.

Even longer-term planning or the ongoing recording of objectives on a list of poten-
tial military objectives does not necessarily imply a requirement of continuous

information gathering until it must be decided whether a given objective should be

attacked. Conversely, the fact that an individual or object has been recorded on a

list of military objectives at one point does not imply that the individual or object in

question will uncritically be considered a military objective at all times.
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Example 8.43 of adequate verification:

An individual recorded on a list of military objectives has been known for several years to be
a leader of the local organised insurgent group. The last time intelligence was received about
the leader’s activities was two months ago. Over the entire period, however, new intelligence
has been received at regular intervals, each time confirming her role as an insurgent leader.
Now, for the first time in a year, a Danish unit observes the leader, physically present in her ve-
hicle. Under the circumstances, the information available must be deemed to be sufficiently
up-to-date, and a decision to launch an attack may be made on this basis.

Example 8.44 of inadequate verification:

Observations have shown that a transformer station has occasionally been used by the ad-
versary as an observation post over a period of two weeks. This was last observed a week
ago. Such observations are not in themselves sufficient to justify the assumption that the
transformer station may still constitute a military objective. More up-to-date information is
necessary.

Example 8.45 of the preparation of CNA* where continuous observation is planned:
CNO~* staff have been working on the coding of a CNA* for an extended period of time. The
attack is now ready, awaiting a launch order. The digital infrastructure* must also be mon-
itored in the period leading up to the issuance of the launch order in order to detect any
changes in the nature and structure of the objective or the resulting foreseeable collateral
damage.

Therefore, measures must always be taken to assess specifically whether new infor-
mation needs to be gathered and how it could be acquired.

Where attacks are conducted in waves and time and circumstances permit, it may
be necessary to repeat the information gathering for the purpose of continuous,
renewed verification. For instance, this may be included in a BDA* in which such
assessments are prepared from time to time.

5. Changed circumstances after an order is given

8.7. Suspend the attack if it becomes apparent:*

«  thatthe objective is not a military one,

«  thatthe objective is subject to special protection, or

- thatthe attack is expected to cause collateral damage which is excessive in relation to

the concrete and direct military advantage anticipated. + NIAC*®
34 AP, Art. 57(2)(b), SCIHL, Rule No. 57, and CWM, Rule No. 19. See also ICC Statute, Art. 8(2)(a)(i), (iii) and (iv), Art. 8(2)(b)(i), (ii),
(iii), (iv), (v), (ix), (xi) and (xxiv).
35 SCIHL, Rule No. 19. See also ICC Statute, Art. 8(2)(c)(i) and Art. 8(2)(e)(i), (ii), (iii), (iv), (ix) and (xii).
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The obligations described earlier in this chapter related to the planning and deci-
sion-making process. The obligation addressed here relates to the time after an order
has been issued, i.e., when an attack is about to be launched. It is of no relevance

whether it is an attack under orders from staft or — typically, at lower levels — under
oral orders from a commander.

The term ’apparent’ means that an attack must be suspended if the attack is clearly
unlawful. This means if, contrary to expectations at the operation planning stage,
the objective is not a military one or has been accorded special protection, or if the
collateral damage will be excessive in relation to the concrete and direct military
advantage.

The obligation entails a duty to suspend an attack and is thereby best implemented
by persons who, formally or in practice, are authorised to cancel or delay an ordered
attack. All personnel have a derivative obligation to inform the commander if it
becomes apparent to them that an imminent attack will be unlawful.*

Example 8.46 of a delay in an attack based on observations showing apparent devia-
tions from what was expected:

An infantry unit is ordered to conduct an attack against an abandoned compound*, which
is used as an ammunition depot. The unit subsequently discovers that children are running
about in the compound*. There is nothing in the operation order to indicate that any knowl-
edge of civilians in the target area was available; and, accordingly, there is no indication as to
whether this factor has been taken into account. The unit commander, therefore, delays the
attack, contacts TOC, and awaits a solution.

Example 8.47 of the suspension of an attack based on observations showing apparent
deviations from what was expected:

An aircraft is ordered to fly over hostile territory to attack a railway bridge. Moving towards
the objective, the aircraft flies along the railway line and sees that a passenger train is on its
way to that very same bridge. The time between the attack and the point when the track
reaches the bridge is too short to allow the aircraft to warn the engineer. The attack conse-
quently risks causing immediate and hitherto unforeseen collateral damage which is very
likely to be disproportionate. The pilot, therefore, suspends the attack and returns towards
his base.

Example 8.48 of a delay in and the suspension of an attack based on observations
showing apparent deviations from what was expected:

An armoured infantry company has just been ordered to launch an attack against the home
of a local contingent leader, and it has been taken into account that the leader’s immediate
family members will be present. HUMINT* receives a phone call from one of its reliable sourc-
es. The source reports that the contingent leader is celebrating his son’s wedding and that,
therefore, many civilian guests will be present at the location. HUMINT* reports straightaway
to TOC*, which notifies the armoured infantry company to delay the attack, and immediately
afterwards to the force commander, who orders a cancellation of the attack.

36 Addendum 8.7
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In other words, there is a duty to react when - after an order has been issued - infor-
mation emerges or observations are made that warrant such reaction.

The personnel taking action must reasonably be able to assume that the persons who
have planned and decided on an attack have taken into consideration everything
required under THL.

Therefore, the personnel taking action must be placed in the best possible position to
recognise when apparent deviations from what was expected warrant a suspension
of the attack. Planners and commanders, therefore, have an obligation to put the
acting personnel in a position to recognise matters that apparently give rise to doubt
about the lawfulness of an attack.

In situations in which there is visual access to the objective or target area, for instance,
coordinates will not be sufficient. The objective and the target area should instead be

described in reasonable detail — for instance, a description of the types of collateral

damage that have been taken into account. It may also be possible to specify some

distinctive signs or indicators to help the unit confirm or disconfirm that circum-
stances are in line with expectations.

Examples 8.49 of indicators:

Such indicators, for instance, may be information that a vehicle with certain distinctive signs
confirming the presence of the person to be attacked will be in the target area. Vehicles at the
compound* to be attacked may also be specified as indicators of the opposite — for instance,
the presence of civilians who were not expected to be present at the time of the attack.

In some cases, it is acknowledged in connection with the planning of the operation
that circumstances around a particular objective often change. In such situations,
Danish personnel must be ordered to keep the objective under continuous obser-
vation until the attack is executed. Immediately before the attack, the latest obser-
vations are assessed as to whether it avoids the risks of disproportionate collateral
damage, etc.

Where attacks are conducted in waves, the situation may easily change between
the individual attacks. In such situations, it may become necessary to suspend the
remaining attacks. Continuous observation and reassessment of the target area,
therefore, may be needed.
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Example 8.50 of a change in circumstances between separate attacks that dictates
the suspension of a planned series of attacks:

A planned air attack on a military installation located in an open urban area is launched. The
installation is comprised of separate buildings scattered over a small area. The attack is con-
ducted at night when the number of civilians in the area is very limited.

The nature of the objective makes it necessary to execute the attack in three stages. It has
even been contemplated that the small amount of civilian traffic in the area will automatically

take a route around the area when the first and second waves of attack have been concluded.

However, already after the second wave, quite a few approaching ambulances are observed
in the area. This circumstance was not anticipated, and the third wave of attack is cancelled.
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CHAPTER 9

Weapons

International regulation of weapons in armed conflict

1. Introduction

Since about 1860, States have aimed at limiting parties to a conflict in their choice of
means of warfare (weapons). Given their regulation in the area, which is quite com-
prehensive at present, States have also tried to protect combatants from exposure

to weapons that inflict unnecessary wounds or injuries or subject them to suffering

that is excessive in relation to the desired effect.

The regulation of weapons in international law applies regardless of the method of
delivery of the weapon in question, that is, regardless of whether it is delivered from
a weapons platform at sea, on land, or in the air, in space or even cyberspace. The
regulation of weapons and the restrictions on their use are found in declarations,
treaties, and customary international law. This comprehensive weapons regulation
is quite detailed and technical, and the intention is not to consider each individual
declaration or treaty in detail. Rather, the objective is to provide an overview of the
regulation of weapons in armed conflict under international law and the significance
of such regulation for the Danish Defence.
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1.1
Chapter contents

This chapter deals with the regulation in international law of weapons in armed
conflict. An overriding principle is that many of the weapons that are prohibited in
IACs are also prohibited in NIACs.'

Section 2 reviews the customary law principles in international humanitarian law
relevant to the assessment of the lawfulness of weapons. Section 3 deals generally
with weapons and ammunition that are specifically prohibited by international law.
Section 4 deals with the ITHL rules on lawful weapons, including restrictions on
their use. Section 5 provides a few remarks on weapons in naval operations, which
is considered in more thorough detail in Section 4.6 of Chapter 14.

Section 6 briefly lists specific conditions of relevance to personnel involved in air
operations. Section 7 is concerned with the use of certain types of weapons in law
enforcement situations* and the impact of HRL on the use of weapons in such sit-
uations. Section 8 describes the rules on the clearance of land mines. Section 9
describes the rules on the clearance of other explosive remnants of war on land.
Section 10 addresses the obligation of States to ensure that weapons and ammunition
comply with international law. The chapter includes an annex of definitions of the
individual weapons dealt with in this chapter.

In particular, with regard to anti-personnel mines and cluster munitions, Denmark
often cooperates with countries which may use these weapons lawfully. The sections
on anti-personnel mines and cluster munitions, therefore, contain a specific analysis
of coalition operations and give examples of how Danish armed forces must act in
order not to violate the total ban on the use of these weapons applicable to Denmark.

1.2
Scope in relation to other chapters

This chapter interfaces with multiple chapters of the Manual. The weapons that are
subject to a total ban, such as chemical weapons, anti-personnel mines, and cluster
munitions, are also prohibited outside armed conflict. Chapter 3 provides more
information about international law in military deployments outside armed conflict.

Section 2 describes the principles of humanity and distinction. These principles are

1 ICTY Tadi€ IT-94-1-AR72 1995, para. 119.
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described in more detail in Chapter 4 on the fundamental principles of international

humanitarian law. Section 6 on weapons used in air operations complements Chap-
ter 13 on air operations and Chapter 8 on military objectives. Section 7 on the use of
certain types of ammunition in law enforcement situations* complements Chapter

11, which deals with the obligations of an occupying power.

Certain weapons are prohibited under any and all circumstances, including naval
operations. If a weapons convention does not explicitly exclude naval operations,
the strong presumption must be that the regulation also applies to use, etc., at sea.
Weapons in naval operations are considered separately in Chapter 14.

1.3
Significance of human rights law

HRL is also significant as regards the degree of the use of force that is permitted in

law enforcement situations* in armed contflict, i.e., in situations in which a need for
law enforcement* arises but the situation has no direct bearing on the conflict. Indi-
vidual rights, including the right to life, are the legal standard to which the degree

of a State’s use of force is subjected. Section 7 provides more information about the

use of certain weapons in law enforcement situations*.

1.4
Terminologies of key importance to the assessment
of the lawfulness of weapons

International law does not contain one overall definition of weapons. This chapter
uses the term “weapon” about, inter alia, conventional weapons, chemical, biologi-
cal, and bacteriological weapons, ammunition, weapons systems, delivery systems,
platforms, and instruments designed to kill, destroy, injure, or in any other way
incapacitate or render hors de combat* personnel and equipment.

The terminology is essential to the assessment of the lawfulness of weapons. The
terminology is particularly relevant in relation to the specific weapons conventions
that contain a specific prohibition with reference to the design purpose* of a weapon,
i.e.,, the specific purpose for which the weapon has been designed and is subsequently
constructed to fulfil. For instance, Protocol I on Non-Detectable Fragments to the
UN Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscrimi-
nate Effects (CCW P I) states: “It is prohibited to use any weapon the primary effect

Chapter 9 - Weapons 336



of which is to injure by fragments which in the human body escape detection by
X-rays.”? The point of the Protocol is that weapons whose primary combat function
is to injure by fragments that are detectable by X-rays are not prohibited.

However, such weapons may be prohibited under other rules, such as the prohibition
against superfluous injury or unnecessary suffering.

This is reflected, for instance, in quite comprehensive weapons definitions, e.g., the
definitions of chemical weapons and anti-personnel mines.

In general, this chapter focuses on ensuring that the terminology reflects the texts of
the treaties in good faith and in accordance with the very special meaning accorded
to certain terms in the treaties’.

Therefore, the definitions found in the annex to this chapter are reproduced
directly from the relevant weapons conventions and rules of customary international
law. The intention is to avoid the loss of material nuances in the meaning of a word
in an attempt to paraphrase the text of a treaty. Previous translations of weapons
treaties prepared in connection with the implementation of a treaty into Danish law
may have overlooked these nuances.

The design purpose* of a weapon consists of a combination of the specifications
stated in the purchase order and the manufacturer’s technical description of the
weapon. The design purpose* is identified by reviewing the documents required in
connection with the acquisition of the weapon in question. Thus, the design purpose*
is almost synonymous with the primary combat function of a weapon in the sense
that it is difficult to imagine a weapon whose primary combat function is not the
intended result of its design and construction.

The decisive difference between the design purpose* and the combat function (the
effect that a weapon can have on the objective) is that the effect alone does not
determine the lawfulness of the weapon in question. Reference is made to Sections
3.7-3.9 below on certain projectiles and to Section 10 below on weapon-screening.

2 CCWPL
3 The Vienna Convention on the Law of Treaties, Art. 31
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2. The significance of customary international law

for the lawfulness of weapons and ammunition

The right of the parties to an armed conflict to choose means (weapons) and meth-
ods of warfare is not unlimited.* The choice is limited by the prohibition on super-
fluous injury or unnecessary suffering’ (the principle of humanity) and the principle
of distinction.®

The principles are essential to the assessment of the lawfulness of weapons and the
limitations in international law on the use of weapons.

21
The prohibition on superfluous injury and unnecessary
suffering (the principle of humanity)

The prohibition on the use of means and methods which are of a nature to cause
superfluous injury or unnecessary suffering protects combatants and others taking
an active part in hostilities.

The prohibition originates in the Saint Petersburg Declaration from 1868. The Decla-
ration states that the only legitimate object which States should endeavour to accom-
plish in war is to weaken the military forces of the enemy and that, for this purpose, it
is sufficient to disable the greatest number of combatants of the opp